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° eBefore Mr. Justice G. N. Das and Mr. Justice 

ve wD. B. Mookerjée. `` 


. ^' "''PROVINCE OF BENGAL, © _ | Cvm. 
` Lodi A riae n B m v. E vs EAD 
.7 PROBASH CHANDRA: GHOSE & Ors.* ,. "299 
2 a . nt i Tite Nn EU te i toia r 

Article 180 of Schedule I ‘of the Limitation Act— Title of auction purchaser 
' whether becomes extinct on the expiration of three years from the date 
. of. confirmation of: sale if no delivery of possession be taken through 
Court—Section 28 Limitation Act, scope of. Se 

' An omission ‘on the part of the auction purchaser to, take possession 
within teres,” years | of the sale ` being made absolute as required by 
Articlé 180-of: Shedule I of the Indiah Limitation Act doés not extinguish 
the title of the.auction purchaser. Such title may be extinguished“ either 
by- transfer inter vivos or invitum or by the operation of some statute or by. 
adverse possession. ; 
|) , ; 
Section 28° of the Indian Limitation Act contemplates a suit for recovery 
ot possession’ -of an' auction purchaser of immovéable- property as provided 
eor in Article 137 or Article 138 of the Indian Limitation Act, that is, if 
thes auction: purchaser fails. to take possession, withimr a period, of 12 years 
from the date. when the sale. becomes absolute, the title becomes extin- 
guished finder section 38 of the Indian Limitation Act and the title becomes 


transferred t to the persons wha were in pomon 'for the Teate peridti 


vb ' ou 


» fhe pee facts will ` EBEN from: the: judginent. 


| Sitaram Banerjee: and  Jognesuar. KAGAN a for the 
Appellant: = dis i 


jt Appeal from Appellite Decree. Nos. T to 1850 of 1946 and Nos. 691 
&: 693 of 1948! against “the” décrees of Sri Ri Basu, Adüitional District Judge, 
grd Court, Alipur dated soth December, i945 in Rent “Appeals 171 to 
269/1944 respectively affirming the decree of .Janab S. M. Rahman, Munsif, 
ist_Court, Pa 24- el rae ‘dated: the: 31st, August, 1044- r 
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Rabindra Nath Bhattacharjee and mE "Kumar Deb 
Roy Mahsay for the Respondent. : ! e o 


t 
1 Tae dos 


The Judgment of the Court was as follows: — 


C. M. Das, J.:—Thesé appeals are at the instance of the 
plaintiff and arise out. of suits for recovery of rent. ? | e, ! 


fi. 


The plaintiff claims rent on the strength of 3 purchase in 


. execution. of a certificate obtained by the plaintiff against one 


Anupama Dassi. The plaintiff's allegation is that by his pur- 
chase, the landlord's interest which was vested in Anupama Dassi 
passed to the plaintiff. Anupama's right to the reversion was 
derived in the following manner: The disputed lands eapper- 
tain to three touzis one of which was numbered as Touzi 
No. 3241. “This Touzi comprised 3 annas 6 gandas 2 karas and 
krantis share of the parent touzi 1484. Under this touzi the 
proforma defendants Nos. 2 to 11 were tenure holders. As the 
tenure holders did not pay rent, the proprietors of touzi No. 3241 
VIZ., Purna Chàndra Ghose and others instituted a suit for rent 
against the tenure holders impleading the co-shfref landlords 
and. obtained a decree for rent. This decree was executed in 
Rent Execution Case -No. 64 of 1933 and the tenure holders’ 
interest was brought to sale and was purchased by the landlords 
Purna Chandra Ghose and others on the 1st November, 1933. 
The sale was confirmed on the sth December, 1933. The 
auction purchaser viz., Purna Chandra Ghose and others sold 
their purchase right on the 15th June, 1935 to Anupama Dasi. 
The right of the plaintiff to receive rent was contested by the 
tenuge holders in these Rent Suits on the allegation, that as 
Purna Chandra Ghose and others the adction purchasers, did not 
take delivery of possession through Court within three years of, 
the confirmation of sale as required by Article 180 Schedule 1 ok 
the Indian. Limitation Act, -the- title of the- auction purchasers 
became extinct on the expiration of three years from the date of 
confirmation of sale, that is, on the 5th December, 1936. ° By 
the purchase in execution of certificate against Anupama Dassi 
the pap did not ARNS any right. 


This defence was given effect to by the trial Judge and on 
appeal by Mr. R. Bose, the learned Additional District Judge, 


dip 


Vor. “of.]- uide “HIGH COURT. 


e 24-Parganas:é The courts below proceeded on the footing that 


as the auction purchasers at the time Rent Execution sale did 
*'not take defivery of possession within three years as required by 
law their right to recover possession by a suit against the tenure 
holders, the judgment-debtors . of the Rent. Execution ` Case, 
became barred, and therefore, the title of the auction pur- 
chasers ceaseg on the expiration of the said period of three years 
amd, accérdingly, the plaintiff did not acquire any title. - This 
HN «was based on the Full Bench decision of this, Court in 

‘ailash Chandra Tarafdar v. Gopal Chandra “Poddar (1). The 
effect of the Full Bench decision was considered recently by a 
Bench of this Court (in Appeal from Appellate Decree No. 301 
of 1949) to. which’ I was a party. In that case, the Bench was of 
the opinion that an omission on the part of the auction pur- 
chaser to take possession within three years of- the sale being 
made absolute as required by Article 180 of Schedule 1 ot the 
Indian Limitation Áct does not extinguish, the title of the auc- 
tion purchaser. The, Bench also pointed out that the title ot an 
auction purchaser ` may be extinguished either by transfer inter 
vivos or in invitum or by the operation of some.statute or by 
adverse fBossessjon. The Bench also pointed out that section 38 
of the Indian Limitátion Act contemplates a suit for recovery of, 
possession of ah auction purchaser of immovable ‘property. . as 
provided for in Article 137 or Article 138 of the Indian Limitation 
Act, that is, if the auction purchaser fails to take possession with- 
in a period of ig years from the date: when the sale becomes 


absolute, the title becomes extinguished under section 28 ‘ot -the 


Indjan Limitation Act and the title becomes transferred to the 
persons who were in possession for the requisite period. In this 
case, nd. question of adverse possession can arise because at the 
date of the present suit for recovery of arrears of rent 12 years ad 
not elapsed from the date when the sale became absolute. It was 
not proved in this case either that the judgment-debtors exercised 
acts of possession for more than 13 years and that by the opera- 
tion of the rule of adverse possession, the title of the auction 
purchaser became extinguished. 'The Bench also pointed out 
that the effect of the Full Bench decision cited above was to dis- 
entitle the auction purchaser who has not taken delivery of 

ession through Court tg recover by suit the possession of 
the property sold. "The Bench also held that in the circum- 


(1) (1926) go C.W.N. 649. , 
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stances like present, the title of the auttion purchaser remains 
alive tr it is “extinguished by’ operation of law or by adverse 
possession c or by nae inter vivos or in invitum. = s 

In this case; none of these exceptions. has been proved. 
The right to receive rent which had preyiously vested in Purna 
Chandra Gliose and others by auction purchase was transferred 
to Anupama ‘Dassi by private treaty and has since passed hy 
certificate sale to the plaintiff. As this right of the plaingff to 
recover rent has not been barred, the plaintiff els entitled to 
recover rent on the strength of title, i , 

"Mr. Banerjee relied ‘on the fact that in' regard to other por- 
tions of the land, aüction purchased by Purna Chandra Ghose 
and others the plairitiff has been realising rent. It is nct neces- 
sary to > base oür conclusion on this ground. | : 


In these circumstances, the conclusion must follow that the 
plaintiff had the right to recover rent in all these suits and that 
the decision of the courts below cannot be sustained. - 

In: the result, these appeals succeed. The juftgnents of the 
courts below are set aside and the plaintiff's suit will stand 
decreed. - : 

As the question of law in controversy was in a soméwliat 
unsettled state, we are of ee that there should be no order 


for Costs. ~ pe 
D. B. aa ba ue = | agree. abis une mA oe à * | 
E 253 “6 
. m 
gi 07 ds Appeals allowed. 
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Before Mr. Justice a NA G. |, 
and Mr. Justice S. R. ‘Das Gupta ag 


- 


NEWTON HICKIE & ANOTHER 
e - v. \ 


ThE OFFICIAL TRUSTEE or WEST BENGAL^ 


Iwa 4 


Code of Civil Procedure: (4 et y of 1908 ji Sec, II—Resjudicatà Whether 


explicit, decision bs mecessary—Sec.. ^ II Expl. IV. meaning of— 
Exparte decree —Apphcabhiy, of —General Principles of res-judicata— 
When apphcable— Jurisdiction of Calcutta. Small Causes Court in 
ejecimani siis under the Reni Control. Act—Whether exclusive.— 
Sec. 44 Evidence Aci—W.hether subject to Seco. 115: Civil Procedure 
Code—Whether can be pleaded as, a bar—Two suits for ejectmeni ve: 
two tenancies in. the same, bwilding filed in-the Galcuttai Small Causes 
Couri—-Defence of a general nature taken-——Susis decres ex-parte— 
Appeal and revision application. taken ‘out unsuccessful —Subsequent 
sux in High Court—Plea f one indivisibile ienanc) taken—W hether 
barred. p t is RE T 
: 9 o k^ ‘ v ; T 

To constitute the bar of res-judicata, an. explicit: decision is not 
necessary. If an adjudication on a matter is necessarily. involved in a 
~ decision, it is, for purposes of res-/ud:cata, decided, Sce. II of the Civil 
Progedure Codc, although it requires the matter in issue to be ''heard'and 
finally decided"' in the former guit, itself recognises an implied decision, 


The meaning of the sentence in Explanation IV that, any matter which 
might and ought to have been made a ground of defence or attack, shall 
be deemed to have been a mattér directly ‘and substantially in issue, 1s 
that sith a matter shall also been deemed to have been heard and finally 
decided. ` ` 9 


It, 15 NT settled in this country that even if a decree be exparte 
it will operate as res judicata in respect of all grounds..of defence -against 
the actual claim i in the suit asalso all matters inconsistant with such claim 


which might and ought to have been raised. - : um Ed. 


' When" the’ Court tieciding the’ former suit is not compétent to try- 


the subsequent suit though the specific provisions of sec. 11 of the 
Civil Procedure IE do not mm the general, .principlea of ISIN 


"n, 


* Re: Onginal Side Suit “No. 3396 et 1952.. 
e 
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CIVIL & are applicable ín such a; case. ; To invoke the general pfinciples of res- 
CONDE: judicata what is to be established is that the Court which heard and 
1956 decided the former suit. was ‘a courteof competent jurisdichon. The'* 
= general principles of resjudicata are applicable to the decisions of the 


Newtor Hickie 


Small Cause Court, Calcutta, in ejectment suits nnder the Rent Control 
and another | 


Act like those of any „other, court of exclusive , Jurisdiction, such as, 


Ct e 1 
ML : Revenue or land réquisition Court. 
Officia! , Trustee, 
W. Bengal The Cnief Judge of the Calcutta Small Causes Court f&nctionmg 


e. TTD as & District Judge and -Judge-of that Court functioning As a subordinate 
Chahravàrtti. C.J. Judge in ejectment suits under the Rent Control Act are specia) ereatures 
~ of the. Rent Control .Act, exercising a. specified .jurgidiction'and that 
. jarisdiction alone. ‘As such Judges, they can only try eyectment suits of 
. -the specified class and cannot try suits ofany other kind; It would therefore 
< :seen that they are courts of a particular type, not known to the ordinary 
-; judicial system of tne. country and' brought into existence for the purpose 
uof.trying:a single class.ofsuita and they exercise an exclusive jurisdiction 
sboth in.the'sense that they:exercise no other jurisdiction and in the sense 
ra thatthe Jurlsdiction nd exercise cannot be exercised by one other court. 


» ‘The reasons for holding that Sec 44 of the meade Act 1s subject 

-.to Sec. II of the code of Civil Procedure are strong and even if Sec. r1 
of the code does so it will not reduce Sec. 44 of the Evidence Act to a 
nullity because in a case where the jurisdiction ofetheéftormer Court 

. did not. depened upon the determination of an issue of ‘fact between the 
parties ior.,the: existence of a particular state of facts, 1t would be atill 
'Open;to a-party to.show.under Sec 44 an inherent and fundamental lack 


IE ofjuriedict on. ul Cds tse 75 p ls ae à 


AM ihat Cn is entitled to show under Sec. 44 of the 

„Evidence Act 15 that the former suit as framed and laid and on the 

$ Pleadings therem, | was beyond the jurisdiction of the Court, If he can 

We: T not establish such want of Jurisdiction with respect to the particular 

ace | anit, , nor prove collusion or fraud, the decree wni stand, concluding the 

mAtters determind by it Na question o the competency of the. former 

Court to try the subsequent suit would arise in such a case at all, nor 

i ‘any question as to whether the-plaintif in the former suit should have 
‘brought a.different kind of sut © ^; T . i 


jy Pas suia 


Sec. 44 of the ‘Evidence Act has nothing to do with the competency 
of the former Court to trv the subsequent suit. ' Itis concerned only 
.With,the.competency of the former Court fo. try the former.suit and 

3 „with such competency of that court as a fact, 


' “Two guits for ejéectment in respect of two'tenarcies:in the same 
building filed in the Calcutta SmallXCauses Curt as suits specified in 
Sec. 16 of the Rent Gontrol Act, 1950. The rents of the two tenancies 


o e . 


e e 
VoL, M. ] | . HiGi| COURT. 

: e 
were respectively Rs. 350/- and Rs. 375/- per month. The plaintiff and 
the defqndept in the two suits wére thesame. The defendent put in 
written statements in both the Suits but therein no direct isene of fact 
was raised except a number of general defences in the broadest of terms. 
Ultimately the suits were decreed ex-parte. The defendent referred 
appeal and then moved in revision before the High Court but was 
unsuccessful. 5 Thereafter the defendent brought a suit in the High 
Gourt ingts ordinary original civil jurisdiction averring that the tenancy 
of the said building was “one indivisible tenancy” carrying a rent of 
Rs. 725/- per menth and denied that there were two several tenancies 
carrying'respectively rents of Rs. 350/- and Rs. 375/-. Accordingly, the 
defendent prayed Jor a declarion that thev were tenants and the decrees 
‚passed in the said two suits and the appeal the orders in revision were 
allinvalid and void ard not binding on the defendent—Held, that the 
decesions in the previous suits do involve a decesion that there were 
two several tenancies, that those decesions were validly given.by a 
competent Conrt, that they find the dependent so as to defer him from 
agitating the same question.again, and that the defendent could make 
out that the prior decrees were affected by amy of Hie: infirmities 
recognised by law. 


e " : 
` The material facts will appear from the judgement. 
A. N. Ray for the: Appellants. 


S. Banerjee for the Respondent. 


The judgment of the Court was as follows :— 


CHéKRAVARTTI, C. J. : The only question argued in 
this dppeal was a questiog ôf resjudicata and, in the end, the 
only ground on which the bar of resjudicata was sought to 
be avoided was that the decision in the earlier suit was not a 
decision of a Court which was not competent to try the subse- 
quent suit out of which the appeal had arisen. 


The facts are not many and may be briefly stated A two- 
storied building. known as 69, Park Street, is admittedly situa- 
ted within the limits of the ordinary original civil jurisdiction 
of this Court and in 1951, the Appellants, who may be com- 
pendiously called the Hickies, were admitfedly in occuption 


|| 


. "S e e. 


mw” 


og 
I 


9 CiviL 





91954 
Newton Hickie 
and another 

e 
v. 
Official Trustee, 
W. Bengal 
e . 


Chakravariti, C. J. 





April, 15 





Official Trustee, 
W. Bengal 


—B— 


Chahravartti, C.J. 


THE CALCUTTA LAW JOURNAL Lo. 95 
of both the upper and lower flats as tenants. The premises 
belong to the Trust Estate N.B. Elias and R.O. {oben and , 
the trustee of the trust is the Official Trustee of West Bene 
In 1951, the Official Trustee brought two suits for ejectment 
against the Appellants, one in respect of the upper flat and 
one in respect of the lower, on the basis that there were two 
several tenancles in respect of the two flats and thateboth the 
tenancies. had been determined by notices to quit. In,both 
the suits it was’ alleged that no rent bad béen paid since 
August, 1950, which, if established, would exclude the Appe- 
llants from the benefit of the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1950, except to the 
extent provided for in section 14 According to the Official 
Trustee, the rent of the upper flat was Rs. 350/- per month 
and that of the lower flat Rs. 375/- per month and conse- 
quently he instituted the suits in the Court of the Chief Judge 
of the Calcutta High Court of Small Causes under section 
16 of the Rent Control Act, read with Schedule 3. The suit 
in respect of the upper flat was Suit No. 323 of 1951 and that 
in respect of the lower flat Suit No. 318 of 1951° Actually, 
the suits were heard first by the third and finally by the fourth 
Judge on transfer to them by the Chief Judge which he 
ordered in excercise of his powers under the Rent Coptrol 
Act. 

The Appellants filed written statements in both the suits 


which were couched in identical language but for a small ® 


addition in one of them. Except that they denied service of 
notice, they raised no direct issue of fact, but merely put 
f8rward a number of general defences in the broadest of 
terms. They pleaded that the suits were not maintainable 
in the from adopted, but the Plaintiff to proof of the rest$ 
denied the relationship of landlord and tenant, denying 
therewith that the Plaintiff had any right to sue or that any 
rent was due to him and finally denied that there was any 
cause of action. In suit No. 318, they added that the notice 
was malafide and illegal. — 


The suits were*heard together. In the course of them, 
the plaintiff Offcial Trustee made two applications under 


e à . 
, 


aw 


e 


e N 4 ° l 

Vou 66.) . + HIGH COURT. 

section 14 €3) ofthe Rent Control Act by which he submitted 
that the „defendants were not entitled to orders under 
section 14 (1), enabling thefn to deposit the arrears of rent 
and thereby avert ejectment. After certain adjournments, it 
was directed that the applications would be dealt with at the 
final hearing of the.suits, along with all other issues, and 
gfter cegtaih further adjournments, the 8th of December, 1951 
was, fixed as the date of hearing. On that date, the lawyer 
for the defeadants stated to the Court that he ‘had no 
instructions, but seems nevertheless to have made.an applica- 
tion for time. The prayer was rejected and the cases were 
adjourned to the 10th December for orders. :On the 10th 
December, the Court passed orders under Section 14 (1). of 
the Act, directing the defendants to deposit Rs. 6138-8-6 
pies and Rs. 5823-8 as.in suit no. 318 and Suit No. 323 
' respéctively and to do so on the 15th day from the date of 
the order, as enjoined by section 14 (2). “The, cases were 
directed to be put up on the 3rd January, 1952 for orders. 
On the 3rd January, the defendants were absent and it also 
appeared thateno deposit had been made by them. In those 
circumstances their defence against ejectment became liable 
to be struck out under the mandatory provisions. of ‘section 
14. (4). The suits were accordingly deemed ex-parte with 
costs. CN 


Ast the aan the Hicks, then preferred two 
appeals to the Chief Judge and another Judge of the Calcutta 
Court eof Small Causes under Section 31 ( 6) (ii) of the Rent 
Control Act. The gwotnds taken were certain allefed 


pude of procedure and the alleged incorrectness of 


*the findings that the appelants were defaulters and that the 
notices to quit were legal notices and their service had been 
proved. At the hearing, it appears only to have been, argued 
that-the appellants had been prejudiced -by the refusal of certain 
adjournments and that the. decrees :couild not lawfully be 
passed without formally striking out the defence against 
_ejectment. The court gepelled these contentions and 
dismissed the appeals. ‘The Hickies then moved this court 
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in revision, taking only the ground actually treed in the 
appeals, together with an additional ground that the appellate 
Court was wrong in stating that they had not filed certified 
copies of the judgements appealed from. On those applica- 
tions two Rules were issued. At the hearing of the Rules, 
the complaint against the refusal of adjournments. was 
repeated and the only other point urged was thatbecause 
in the rent receipts granted by the Official Trustee, the names 
N. B. Elias and R. O. Cohen appeared in tMe description 
of the Trust Estate, it ought to have been held that they 
were the landlords entitled to sue and not the Official 
Trustee. This Court rejected the contentions and discharged 
the Rules, describing the revision petitions as "entirely 
without substance". The appeals to the Court of Small 
Causes were Appeals Nos. 157 and 158 of 1952 decided on 
thé 24th April, 1952 and the revision case in this Court 
were Civil Rules Nos. 1351 and 1352 of 1952, decided on 
the 7th August, 1952. 


It appears the on the 18th August, 1952s the " Official 
Trustee obtained possession of three rooms on the first 
floor of the premises in execution of the decree passed in 


Suit No. 323 of 1951. : 


Thereafter, on the 22nd August, 1952, the  Hickies 
brought in this Court the suit out of which the present A 
appeal arises. They now admitted that they were tenapts 
under the.defendant Official Trustee, but averred for the 
first time that their' tenancy. in respect of the two flats on 
69, Park Street was “one indivisifle tenancy", carrying a 
rent of Rs. 725/- per month and they denied that there were 
two several tenancies, carrying respectively rents of Rs. 350/- 
and Rs. 375/-. As the Jurisdiction conferred by the Rent 
Control Act on the Chief Judge of the Court of Small 
Causes or a Judge nominated by him to fry suits for ejectinent 
was limited to tenancies carrying rents upto Rs. 500/- per 
month, the Hickies pleaded that the ejectment decrees passed 
by the Fourth Judge of the Ceurt of Small Causes were. — 
“without any jurisdiction, authority and competency" and 


8. ? 


® 
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| . 
: were ;nullifies, and that so: were, the. orders: passed by the 


?. 


t 


‘Small Qauges Court on appeal aud: those passed by this. Court 


in revisions- They accordingly .prayed : for. declaration that 


‘they were tenants in respect of premises No:69, Park Street, - 


a. further ‘declaration that the, decrees passed in suits Nos. 


. 318 and! 323 0f.1951-in the. Court of Small Causes, the : orders 
‘passed in. “Appeals. Nos. 157 and. 158 of 1952 in the::same ' 
‘Cougt and the orders passed:;by this | Court. in.. Civil: Rules 


. Nos. 1351 amd.1352.of 1952 were all invalid.and void and 
. not binding-on them, an'injunction' restraining - the „defendant 


N ejectment suits, in,as much as the rent in the case of, M 


T | tenta. “which had bèn separately enhanced frorá ‘time to j! 


Official ‘Trustee. from executing .the:.decrees; an: order: for 


recovery of posession-.of the three. rooms. on. the .first 


1ifloor and leave under Order 2. R. 1:2? of the Civil Procedure 
zode. 1 ut "n Mit 2 F, 1 ET ee ‘yo od d 


! 


a his written “statement, "thé Official ‘Trustee, denied 'the 
allegations of the Plaintifis and’ stated ‘that the’ tenaiicy in 
respect of the, upper, flat had commenced in 1937, and that in 


seaport of, the- lower. flat in 1939.and that since then, there. 








>r dA Bd 


, He, accordingly, contended that. the Court. of Small " i 
„was, the only. Court, competent under the Jaw to 


. the. flats was, [sun than Rs. 500/- per, month. He -A 
¢ out that the: Plaintiffs had never suggested the course of 
, suits that the two flats formed ,parts of one. tenancy and 


never raised any question as to. the jurisdiction of the Court 
of Small Causes to try them and he “ yleaded further that the 


. present suit was barred, bY the rule of resjudicata, or, principles 
E Ket, "SERE Reh as ^ ug i OU XT are E 
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The sujt came | up for hearing | before s. K Mitter, Je} "who | 


took up the question as to whether: it was barred by, resjudicata 
-asa Preliminary issue. The, learned Judge answered | the issue 


; in ibe, affirmative. | He held’ that on the facts set out in the 


Plaint of Suits Nos, 318 and 323 of 1951, the. Court ot. Small 
Causes. clearly bad jurisdiction to try them. If ‘the case’ of 
the Hickies was that there were no two.se¥eral te 
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. only one tenancy, carying a rent of over Rs? $00/- and that 


therefore the Court of Small Causes had no jugisdjction tO.» 


entertain an ejectment suit in respect of it, they might and 
ought to have raised the plea in bar of the jurisdiction of the 


‘Court. Not having done so,they were not entiled to raise 


the question in the present suit.. The learned Judge held 
further that the fact that the Court of Small Cases, was not 
a Court competent to try the present suit would not egclude 
the bar of resjudicata, because for ejectment puits in respect 
of tenancies carrying rents of less than Rs. 300/- per month, 
the Court of Small Causes was a Court of exclusive Jurisdic- 
tion and: accordingly the principle laid down in the dicision 
of the Supreme Court Raj Rakshmi Dasi NV. :Banamali Sen (1) 
and the decisions of the Privy Council on which . it was 
founded, would apply. It is the correctness of that decision 


‘which is challenged in the present appeal. 


‘On behalf of the Appellants, it was contended by Mr. Ray 


' that the decisions in "Suits Nos. 318 and:323 of 1951 could 


not operate as resjudicata so as to bar the presgnteuft because, 
first, those decisions involved no decision as to the jurisdiction 


-of- the Court of Small Causes and, secondly, because the 


Court of Small Causes was not a Court competent to try the 


| present süit. He added that even if the question’ ‘of jutisdic- 


tion had been impliedly or in effect decided in the earlier 


' suits, he was entitled under section 44 of the Evidence Act 


to show that the decisions were not decisions of a Court 

competent in fact to give them. l LR E eie 

e e e 
-Before dealing with these RE it will be convenient to 

refer to the provision of law under which the earlier sujs 

were instituted in the Court of Small Causes. Previously, 

all suits for the ejectment of tenants: from premises situated 


"within in the limits of the ordinary original civil jurisdiction 
^ of the High Court had to be brought in the High' Court and 


the Calcutta Court of Small Cause had no jurisdiction to 
entertain such suits. That Court could only make an order 


(D. (1953) S. CPR. 154... s, 


ad 


e 9 2 ; y 
e N e | t. 
von f5 1 u C “HIGH. GOURTIN > T 13, 
. ^» 
for: posses#ion -under.sec. -43 ofthe. Presidency Small Cause, e Civi 
Courts, Act in respect- of properties of "which the annual: value. m l 


did not exceed:two thousafid rupees, but persons aggrieved: o Gye 
by such an order could, bring.a.Suit in the High.Courtto-  Newtdh Hickie. 
establish their rights. -. Now, however, section: 16 of. the. Rent, and another. 


Control Act of 1950 provides as ee ae E. ENS 
O 950p es as follows. ...7 .:.: gH melal Trastos, 
e Netwithsfanding anything contained in any other law, a a W. Bengal 
i ! —— , 
* suit by a landlord against a tenant in which recovery of | Chakravartti, C. 1. 


- possessin of i any premises to whith t this Act applied i is 

~ claimed, shall lie to the Courts, as set out” in Schedule" 

B, and no other Court shall be cómpetent to entertain, 
B or try such suit. ° BE o ie cM 


i i er pi. Tr -~ ( 


web ow i 4 a STEN 5 

Scledule B provides that in die case „Of ;premises iud 
wholly; within: the, ordinary, original, civil jurisdiction of the. 
High Court, the appropriate Court for suits .for;.ejectment . 
against ‚tenants ; shall be, where the monthly: rent :exceeds 
Rs.. 500/-, the High Court and in all other ^cases, :the, Chief - 
Judge, of, the; Calcutta. Court of Small Causes who shall be 
entitled'toetransfer the suit for trial to another.- Judge of the, 
same Court. Since..the premises in question in the present : 
case -are situated. "wholly..within the, original jurisdiction of. 
this Court and since, according to the Official Trustee, there- 
were two tenancies carrying rents of Rs, 350/: and Rs. 3751- 
per: month respectively, suits for ejectment. in; respect of. 
such tenancies could be brought only before the. Chief.- Judge. 
of*the Court of Small Causes. 

1 $ m 


- Retarded. plainly a without = aa to He: tih 
ties of the law, the position which the Appellants ,are a 
the Court to.accept in the present suit is an-eXtraordinary 


£^ 


* one: - Two ejectment suits were brought against them on the. 


basis that there were two tanancies- and they were brought in, 
a, Court, and in fact the only Cotte competent, to try them: 
in view of the rents which the tenancies were said to carry. 
The. Appellants did not say a word asto there being only. one 
tenancy and not two, and did. not contend. either. that there 


. could be no ejectment suits in:respect of tenancies which, did. 
. exist or that tbere beipg only one tenaney for the two flats 
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carrying a rent of over Rs. 500|- per month, no sui? for their . 


ejectment from the premises could be entertainel by the 
Court of Small Causes. Instead, they raised various other 
points ‘and invited the Court to decide them. The Court 
decreed the suits against them and even when they appealed 
or, still later, when they’ moved: this Court in revision, 
they | made no mention at all of there being a single, 
tenancy and “raised no question. whatever. as to the jurigdi- 
ction of the Small Causes Court. | After faving gone 
through the whole course of the Sea suits in three 
successive Courts without objecting at any stage to the 
Respondent’s case of two tenancies or to the jurisdiction 
of’ the Court of Small Causes, they have now brought a 
suit! on their own account in which they have raised such 


objections for the first time and are contending that inspite’ 


of'the decisions in" the previous suits, they are entitled to 
taise- and agitate them. What ‘they are ‘saying is that the 
Coutt of Small Causes could riot have tried the present 
suit ‘and therefore whatever the decision of that Court in 
the’ ‘earlier’ suits ‘might be, it is no obstacle én fheir way. 
If. the: “Appellants contention bë correct, a person can 


agitate ' the same’ question in ‘any number of successive 


suits by merely adding to his'case or changing the from, of 
the relief prayed for, but if the law- allows"such a strange 


from of liberty, thé same must be conceded. The position ' 


has to be examined 


The ground on which the Ks salang pe to avoid dis 
preyious decrees ‘is that the Cougt of Small Causes hadno 
jurisdiction to pass' them. The anf$wer with which the 
Respondent seeks to meet that: contention, apart from his 
defence on tbe merits, is that the question is concluded by 
the previous decisions in favour of jurisdiction and is no 
lónger open to the Appellants or triable by any Court. The 
question of the jurisdiction of the Court of Small Causes to 
pass the’ ejectment ‘decrees is thus a matter ‘diréctly and 
substantially in issue in the present suit. If it was also directly 
and substantially in issue in the former suits „whether expressly 
or constructively, aid was decided, the Respondent’s plea in 


od 


nm 
. (1) (1873) LA. (Supple. Vol) 212 E 


V 9 b 
e . E ] 
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iE HIGH COURT. 4 


bar must ptêvail; ipu to:the Court! of Small Causes being 
in to try. Pepen suit; if that. qualification appiles. 


S pus ur dicii sn T 

I am. entirely unable to accept the first: contention of Mr. 
Ray that the question of jurisdiction was not decided in the 
former suits. It was certainly. not: decided directly and in 
express tefms, but to constitute ‘the bar . ofr. esjudicata, -an 
explicit decision is not necessary. If an adjudication on a 
matter is nec sarily involved i ina decision, it is, for - -purposes 
of resjudicata, decided. I;do not ‘consider- it necessary to cite 
decisions, in: support. „of that proposition which is founded 
on the general principle of resjudicata and has. been affirmed 
and reaffirmed in. a multitude of cases, beginning with the 
decision of the Judicial, Committee in the -old case of Soorjo- 
monee Dayee M. “Suddanund Mohapatter. ( 1) Indeed, section 11 
of the Civil Procedure. Code, although it requires the matter 
in issue to be, “heard.and finally decided’ i in the former, suit, 
itself recognises an implied | ‘decision. - “The _section says in 
Explanation. IV -that any . matter which. might and ought. to 


. haye beere made- a ground of. defence o attack, shall be 


deemed to ‘bave been a matter directly and substantially ; in 
issue. It docs not proceed to say in express terms- that such 
a matter shall also be deemed to have been heard and finally 
-decided's but “unless such “be. its meaning, there could be ho 
purpose in' introducing ‘the . Explanation 'at' all.. A matter 
which is deemed to have. been in issue only constructively, 
could not, in the’ very, nature ofithings, have been actually 
heard',and decided and .if such? hearing and: decision: were 
nevértheless "essential for*the purposes.of res judicata, fhe 
Explanation would. be’.perfectly meaningless. .It.:hes . accor- 
&lingly:-been: held, in case too. numerous to mention, that if 
the. decree passed in the earlier. suit be tinconsistent with. a 
plea which might and ‘ought to have béen raised. but ‘was not, 
then for the purposes of' res judicata, it {must be taken to 
have been finally decided by . necessary.:‘implication. In 
Raja of Ramnad.- V. Velusami Tevar. (2), Lord Moultion, 


|| 
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rafter referring to ant earlier- ardei for the exéctition ‘of a decree, 


e. 4 


proceeded» to^fobserve as follows: -“To:that ordey tbe: plea 4 . 


of limitation, | if pleaded, would “accordingly. to the respon 
dents" case have ` been a complete answer and therefore it 
ini us?! be taken, that “a ` dècision was ‘against the respondents 
j n'he “plea”. “The “obéivation” "was iade in an ‘appeal 
sig ‘out ‘Of | any’ execution proceeding to "which" seafion 1d 
“did not “épply in’ "terms;: “bat the principle’ was nevertheless 
stated’ "In most of the: decisions of the Jadicel ‘Committee 
d ir Lordships, after. comihg ^to the conclusion that's a- parti- 
eula. .Thatter "was, “constructively in issue in ‘the prior, suit, 
proceeded: to hold that it was res judicata without farther 
‘discussion,’ but. the words “heard and, ‘finally decided” 
“were specifically referred to and considered i in Patch Singh V. 
Jagarinath Bakhsh, Vay Fot'a direct’ decision on "thé. point, 
refetence may. be. made to Sri Gopal V. "Prithi" Singh. (2) 
affirmed. by the Privy: Coundil. in 291A," 118 and followed 
in Jérhadar. Singh V. "Sheraxuddin ' Ahmed Chaudhuri. (3). 
At one time it was thought ‘that’ the rule of congtructive 


TES judicata did not apply to the question of ‘jutisdiction, but : 


rie Y] 


the matter "had now beén “set at rest by the decision of the 
Supreme Coûitin Mohanlal. V, Berioy, nU id 


n 
34750: ba 


r, 


a dn the present case, the. pee POR MM to die; Pris- 


--diction. of the: Small: Causes - Court: to, pass: the eject- - 
ment':decrees is“ interlinked -with their case on the merits. e 


‘They’ say that; the Small: Cause Court had no jurisdictton 
“to -try thé: former «suits; bécause: there ¥ was but one tenancy 
f& the :entire: premises, -carrying g rentnof Rs. 725[9 per 
month, and! accordingly. no : decree’ for- ejectment~ from the 


subject matter of-thestenancy. or -any part- of :it-'could be 


passed :byizithe -Small Causes. Court. + Clearly; thisz was a 
matter.which' might:and ought tothave ‘been made 'a ground 
of :defencé .incthe former suits. -They were ‘concerned’ in 
defending: ‘themselves against the: particular suits: in which 


7 T ! y1 pu E oi ZI f K A 


(1) (1924) 52 I A. 200, 29 C.W.N. 749. 

(2) (1897) 20 Alle 110 (F:B.) è "now 

(3) (1908) I.L.R:-35 Cal. 979: +: FS 5 T 
(4) < 


(1953) S.CR. 377. . R IX 


t e e e 
5 h . 


| Ji e e. i 
SN f —L' - HIGH COURT. TI 


decrees for tfectment were being asked for against them. -If 


e, they pleaded that’ there were no two separate tenancies, as 
- alleged, but only a single teifancy and succeeded in establishing 


that plea, the’ Court would have either returned the Plaints 
to the Respondent on the ground that it had no jurisdiction 
to try a suit in respect of the tenancy ‘concerned. or -perhaps 
djsmisseg the suits on the. ground that ^ they related : to 
tenancies :which had no existence...’ In either event, the 
appellants wowld have défended themselves. against the suits 
successfully. pus did not take the plea of a-single tenancy 
and the consequent want of Jürisdiction.in ‘the Court -© The 
suits were decreed.. It must thérefore'; be- deemed ‘to have 
‘been decided in one: suit that there' was a tenancy :limited to 
the upper. flat and in the other suit that there was a tenency 
limited. to the- lower and that each tenancy bore the rent 


alleged which was ' below i Rs... 500/-. and- ‘that: conse 
quently the: Court and .jürisdiction. to try thé suits: 


"and. pass the» decrees.“ Ji must.. be ‘remembered that 


N 


the allegation’ in the case’ is mot of a-fundamentsl. lack 
of jurisdictfon* but. of e lack of jurisdiction arising. out ofthe 
value ‘of the: subject: matter. - Since: Jurisdiction depended 
upon the-amount of the rent carried by ‘the tenancies which 
again. depended : ‘upon. there. being two “tenancies or one, it 
‘depended upon a’ question:‘of fact which it was within the 
power’ of the*.Court to decide in order to determine. the 
* question of its ,own jurisdiction. In.. passing . the. ‘decrees, 
the Court must be deemed to have: decided it against the 
contention ‘of 'the^ ` Appellants, since the decrées á are inconsis- 
tent with that conteritign* "The argument of Mr: ‘Ray that 
the décisions in the forther süits do not ‘involve ` any’ decision 
$n the question of there’ being « one of two tenancies - and on 
that of the Courts juitisdiction c cannot therefore = accepted, 


3 voee uet EE £ - 

“Mr. Ray attempt ‘to argue, ‘somewhat faintly, that the 
decrees i in.the former suits were exparte ‘decrees and therefore 
the decisions could at most operate as resjudicata on the 
. questions directly decided.» He sought*to support his argu- 


ment by reference to the decision of the House of Lords in 
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"New Brunswick Railway Co. V. British & French. Faust Corpora- 
tion. (1) But the decrbes were exparte only in the, sense that | 
vafter filing their written statemfnts and taking: part-in the 
proceedings for a considerable time, the Appellants defaulted 
in appearance during thé-last stages. At the stage of filing 


their defence and. even: at: the -stage of. the Respondent’s * 


application under section 14(3) of the Rent Cogtrol.Act 
they were before the.Court and they did raise’ all such „pleas 
as they considered to be open to them.. those circums- 
tances, thé principle laid down in the New By nswick Railway 
‘Co’s case’ (1) is excluded by the reasons which the Supreme 
Court'gave in repelling an identical contention: based on the 
same case in Raj Lakshmi Dasi V. Banamali Sen (2). Besides 
it is well-settled in this country that even if a decree bé exparte, 
it wil operate as resjudicata in respects of all grounds of 
defence against the actual claim in the suits as also all matters 
inconsistent with such claim which might and ought to bave 
"been raised. The question whether there were two several 
tenancies or only one and whether the Court of Small ‘Causes 
had jurisdiction to try a suit'for ejectment against tHe Appellant 
in respect of the premises in question was not merely incidental 
or ancillary.to the Respondent's claim in the previous suits but 
went to the very root of his claim for ejectment, as brayght. 
Ii: my-view, it is impossible for the appellants to avoid the 
eflect. of the decisions: on that question on the ground that 
they were RN when the decree were 


a hd e 
~i 


The next and the main contention of Mr. Ray yas that 
ewen granting that the nature of the Appellant’s tenancy and 
the gestion of the Court jurisdiction -were decided on the 
previous suits, the decisions could not still operate as resjud* 
cata in as much as the Court of Small Causes was not compe- 
tent to try the present suit. It cannot be disputed that the 
Court of Small Causes is not competent to try a declaratory 
suit and that the only special jurisdiction conferred by the 
Rent Control Act on the Chief Judge or a Judge of his 


P (1939) A.C. 1 ' | 55. - M 
(2) (1953) S.C.Re 154 : 


be 


t 
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* Court selecté&l*by him.is‘to try-suits for. ejectment in respect 
eof tenangies, carrying rent up to a certain’ limits. The present 


suit is a suit of a declaratoty character and the declarations’ 
asked for:include declarations regarding 'certain orders not 
only of the Appellate Bench of the Small’ Causes. Court, - but: 


“also of this Court. - Mr. Ray contended that the: present suit: 


coyld notapoSsibly have been tried by the: Court of Small 
Causes and that therefore by reasion of the-express provisions’ 
of section 11' ef. the Code of ‘Civil Procedure, ino- bar. of 
resjudicata was dud by:the decisions in the: previous suits; 


The above argument was advanced ' before’ ‘the learned 
trial Judge as well; but he repelled it’ by holding that i in ‘Tespect ; 
of the previous suits, the Court of Small Causes was a Coürt. 
of an' exclusive jurisdiction and” therefore" ‘the principle that 
in order that a prior decision inight o opérate as ‘resjudicata, the 
Court which gave it must’ have been” Je competent, ‘to’ try. 
the subsequent” suit also," would not’ apply in the, present. 
case. The' learned Judge ¢elied on the decision of the ‘Supreme, 
Court in Raj Lakshmi Dasi V. Banamali Sen (1) where it was 
held that Courts of exclusive jurisdiction like Revenue 
Court, Land Acquisition Courts and Administration Courts 


* were not entitled: to tty’ regular suits and therefore when a 


decisien of such a court was set’ up as consistuting an estoppel 
by record, it was the genérál principles of Tésjudicátá “and not 
the specific provisions of section 11’ of the Code which were 
fo be regarded. ' These principles only required" thet the 
Conte trying the previous case had jurisdiction to try it, but 
not also? that it’ was competent to'try the subsequent suit ag, 
well, which was a limitation engrafted: on the general princi: 
ples by the Code. The learned Judge applied’ that rule to the 
case before him and held that on the facts pleaded’ before it the 
Court of ‘Small Causes had jurisdiction to try the ‘suits and 
decide whether the Appellants were tenants: under the Respon- 
dent and' what the termg ‘of the tenancy were. The decisions 
would ‘therefore’ operate’ as: resjudi¢ata and‘ preclude the 
Appellants from prosecuting the present suit. ps 
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- The learned Standing Counsel who appeared $n behalf of * 
the Respondent: subthitted that. in applying the pripciple of , 


the. decision im Ra] Lakshmi Da$i V. Banamali Sen (1) the 
learned trial Judge had been right. He referred to the. provi- 
sions of. section 16 of the Rent Control Act and pointed. -out 


that according to that provision, read with Schedule B, eject- ° 


ment.suits in respect of tenancies carrying a monthly rent pf 
Rs. 500/- or.less were: to be-tried by the Court of Small 
Causes: and it ‘had been expressly provided,that ‘‘no other 
Court shall.be competent to entertain or try such suit." The 
Court of Small -Causes had thus been made a Court: of 
exclusive jurisdiction in respect, of the class of suits specified. 
I may-point out a further indication that the Court created 
for. the trial of. such suits is. a very special kind of Court. 
The jurisdiction to try such suits has not been conferred on, 
the Court of Small Causes as such. But only on the Chief 
Judge of the Court who, is to try, them as a Court of the 
District Judge-and on the Judge to whom the Chief Judge may. 
transfer of a suit, who i is to try it as a Court of a Subordinate 
Judge. | e i Ls x, e 


= 


r, 
= 


It appears to me that if the decision of the case turns on 
the rule of resjudicata the. principle of the decisioni ip Raj 
Lakshmi Dasi V. Banamall Sen (1) and the Privy Council decisions 
on which it is founded can be properly applied to the present 
case, although it would involved a sligbt extension... If thé 
inability . of a Pei court to try a regular suit urs its 
decisions out of the provisions of section 11 of the Cede and 
tnakes the general, principles of résjydicata applicable, the same 
reason. would seem to attract the general principles to deci- 
sions of the Small Causes Court in ejectment suits under tHe 
Rent Control Act.. The Chief Judge of that Court func 
tioning as a District Judge and a Judge of that Court func- 
tioning as a Subordinate Judge are special creatures of the 
Rent Control Act, exercising a specified jurisdiction and that 
jurisdiction alone. As. such .Judges, they can only, try 

. * 
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- 
a e. 
- ^ E 
` + 
. 


e 
"Au di . l 


Vor, M O00 HIGH COURT. ~.. 
e 


ejectment its of ‘the specified class and cannot try suits of 


e any Ootbere,kind. It would therefore seem that they are 


courts of a peculiar type, not known to- the ordinary judicial. 
system of the country and brought into existence for the 
purpose of trying a singlé class of suits and they exercise an 
exclusive jurisdiction, both in the sense that^they . exercise no 
other jysisdiction and in the sense that the jurisdiction they 
exeràise cannot be exercised by any other Court. If so, the 
test of being cympetent to try'a subsequent suit of another 
kind must be as\inappropriate in their case.as in the case of 
Revenue or Land Acquisition Courts and the rule i in their 
case must be that if they were competent to give the decision 


set up as. a bar, it should’ operate as res judicata. even if they 


were incọmpetent to try the subsequent suit. 


It may seem strange that a decision of a Court entitled to: 
try regular suits will not be res judicata unless. it was also 
competent to try the subsequent suit, buta decision ofa 
" Court not entitled to try’ regular. suits at’ all will be 80, 
although,the subsequent suit could not obviously, have been 
tried. by it. But a reasom for this distinction can be seen. 
The basis of. the- limitation engrafted by the Code was 
explained by.the Judicial Committee in Misir Raghobardial V. 
` Rajah Sheo Baksh Singh (1) and again in Rajah Run Bahadoor- Singh 
V. Mussumut ‘Lachoo Koer (2). Their Lordships pointed , out 
„that in India there.. was a great number of courts of varying 
" grades, the qualifications of whose Judges differed greatly 
and that.it was not -proper that the lowest ‘of the Courts 
should be. allowed to determine finally the title to the greatest: 
estate in. the Indian Entpire. ` ‘By requiring that in. order. 
that a prior decision might. bar a subsequent suit; the -court 
giving that decision should be'a court of concurrent. jurisdic- 
tion with, respect to the subsequent; suit, both as regards -the 
pecuniary, limit and as regards the subject-matter, that evil 
or inconvenience wag avoided. This solution, however, 
cannot apply in the case, of courts of an exclusive jurisdiction, 


< because they cannot obviously . have concurrent . jurisdiction 


with respect to a Subsequen* suit, lying ofitside, their Sepecial 
province.-. Nor.can there,be- any question *of providing the 
(4) (1882 I as | a ga ge An 
(2) (4884) 12. I. A.- 923. we e 4 
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better court for the-purposes of a final decision in such tases. 


The Legislature. having assigned a particular class -ef procee- ee 


dings to the- exclusive’ jutisdiction of such courts, it is they 
alone and not any ‘other court which can decide them 
and,- therefore, whatever the quality of such courts, the 
parties must be content with such decisions as, they may 
give and once they have given a decision, it SM bar a 
subsequent re-canvassing of the matters decided, so dong 
as they are matters within their special C or matters 
necessarily involved in such matters. l l 


- 


- The decision of the present case on the general principles 
of res judicata on’ the footing that the court which 


decided the previous suits was a court of an "exclusive - 


jurisdiction may, howevet, be said to present one difficulty. 

Both.thé previous and the present proceedings are suits - -and 
since they- are, it may be said that section 11 of the: Code as 
in terms attracted. ^ No court, says that section, shall try any 
suit in which the matter directly and substantially in issue 
has been directly and sustantially in issue in a forrgere suit in 
a’ court competent to -try such | subsequent. suit. “The 
condition -as to the competency of the former court to try 
the i subsequent suit" observed the Supreme Court in 
Raj Lakshmi Dasi E Banamali- Sen (1) = "ds ° one -of *the 
limitations” engrafted ‘on ‘the general rule -of res judicata 
by- section 11 of the Code and has application o - suits o 
alone.” "Their: Lordships "thus! made ‘an’ “exception ein 
the- case of - suits. Again, © 4n construing section | 13 -of 
thé ‘Code of £882, which, in this ‘régard, -was in the: saine serms 
as ‘the present section 11, the Judicidl Committee observed in 
thé case of Gokul Mandar V; Pudmanund Singh & ors (2), ‘that: “a 
décreé- in a previous:suit cannot: be pleaded | as résJudicatá : jin ‘a 
subséquérit suit unless the: ‘Judge: by whom ' jt ‘was “made had. 
jurisdiction to: “try and‘decide not only the’ particular matter 
iri-issue; but also the subsequent Suit itself in which the issue 
ds ‘subsequently raised.” There Lordships added that the essence 


-GÉ-the Code was to be'exhifustivé! on the matters in ‘respéct “of 


which: dt declared: the law and'that it was «iot the province’ of 
S Judge: tó go ‘outside the ‘letter ofthe 'enactmerit," Since ‘that 


(1) 9023 S. Ç- R. 154. Ds ii 4 5 uat (2 
(1) (1902) 29 LI.A9 196 Doc ges 


i as 
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aan, it has slags been held that if a case’ came’ within 


e the temnseof section 11, it would be governed: entirely ‘by the 


provisions of that section and there’ could be no room for 
the application of any general principles. Accordingly it may 
be said that the present case falls within the express terms of 
section ' 11 since both the present and the ‘previous’ proceé- 
"tlings-a&e suits and therefore there can be no resjudicata, - since 
. the*Court of Small Causes was not competent to try the 
pieni suit Which is a declaratory suit by the tenants. NG 


in my opinion, , that argument, ought not to prevail. Were 
it to be accepted and the mere fact that the present suit is a 


‘declaratory suit by the tenants were held sufficient to exclude 


“the ba? of resjud Icata, the- decision in any ejectment, suit tried 
by the Court of Small Causes might. be set-at naught and the 
dispute started over again by the institution. of a declaratory 
suit in this court, even though the former suit . might be 
perfectly. and unquestionably ‘within the. jurisdiction. of the 
Small Causes Court and even though no fraud might be 
alleged? À tenant would only haveto ask for a declaration 
that the decree, of the Small Causes Court was illegal and not 
binding on him which would at once avoid the bar . of 
resjudicata, since the Small Causes court eannot try a declara- 
tory suit or indeed any suit by a tenant. - The law cannot be 
applied in a manner which will lead to so absurd a result. 


e What the Applicants have really put. to issue in the present 


 stlit is the question whether there were two several tenancies 
or on|y one and what they are really aiming atis to obtain a 

Yresh decision on that question in their favour. The question 
“of the jurisdiction of the Small Causes Court to try the former 


esuitsis only consequential. ‘The substance of the position 


is that, on the merits of the case; the Appellants have suffered 
adverse decrecs in the previous litigation ‘in three successive 
courts and they have now-brought a suit 6n their-own account 
-as plaintiffs, hoping to ‘be able to avoid the bat > = ao 
by the’ form of the suit. 


v^ 


2T It-was argued. at the Barethat the. Kaga EN suit was a ' combi- 
nation ‘of | two suits, one, in respect ‘of the decree in suit- No. 


318 and another in respeat of the decree in suit, No. 213 and 
it was Suggested that tbe two suits, should be regarded 
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‘separately :for the. purposes. of resjudicata. Reférence’ was 
-made to the class of decisions in which it had beene held that ee 
-a party could nót avoid the bar of" resjudicata by merely adding 
causes: of action in a subsequent. suit and thereby taking such 
"suit out-of the jurisdiction: ofthe court which- had tried the 
previous suit-and also that ifa portion of the claim ain the 
-subsequent suit was finally decided by a competent. Ceurt in ea 
previous, suit, - the,, subsequent. suit would be barred by 
resjudicata to the extent of -such portion, particularly -when 
it was severable. Those decisions rest ultimagfly on the view 
‘that ' suit’, as coritemplated by section I1 of the Code; ‘includes 
a part of a suit based’ on a distinct cause of actión on which a 
“separate suit could be brought. I do not ‘however think that 
‘those decisions or the principles laid down in then can be of 
“any assistance in’ the present" case. Even: if the Appellants 
‘ad: brought two separate suits, one ‘in respect of each: of the 
decrees: “and” even_assuming that the “suits were not of a 
‘declaratory character, the Court of Small Causes would 
5still nöt be^ “competent to” try them, . sincé that c cours | can tty 
“Only -ejec ectment’ suit 'and* no. suit at all brought Dy a tenant. 
“Te is therefore ' not possible ` to bisect ‘the ‘suit~ ‘and hold 
"that “thé Small” Causes Court ‘would: be competent to try e 
"Either "of the” two” paris and so 'the previous ' déctess, bar 
“the” present” suit in" respect of ‘both of them. "n the 
“Appellants: are debarred^ ‘from agitating the’ questions they 
"have raised in the présent s suit, it must be for: some other * 
" Treason. aom » 7 eo CIC ue xu 


r` Up p Te os ot wr Ed 


"T In my iview,. the Apalan gre Ae (mm fs 
present ‘case ds. governed by” sectibn. 44, of, the. Evidence 
Act and they. connot'possibly make out, any -ground, una 
` der that. section; as- to -the incompetency,, -of the previous 
„decrees. It. ig. not even that they have: brought. a suit for 
sa  Aeclarátion- of a - _-single “tenancy - -and that the Respon- 
.dent has “set up the “previous . decreese under section 40 
of the Evidence Act as having decided -finally.-that. “there 
Were two tenancies and as debarring | the court from re- 
“trying: the ` issite: . The Appellant have asked * ‘directly, for* 
“a ‘declération that. the | Previous decfees are void and “have 
“not “affected their status. "Their "rst “prayer ‘is for a’ dec- 
“faration that ‘they Sie" tenants’ ine respect ' of the premises 


- 


V e Y TOME 


Vor: a i HIGH. COURT. 


in question ' which means that inspite of the decrees in 


ethe previqus suits directing ` their ejectment, their status 


‘as tenants ‘is subsisting. fo effect, it isa a prayer for a 
declaration of the invalidity of the decrees. Their second 
prayer asks for a. declaration, specifically and, severally, 
that .the decree in suit No. 318 of 1951 and the subsequent 


: appellate and revisional orders and ihe decree in Suit 


.No. 323 of 1951 and the subsequent appellate . and revi- 
sional orders y are; invalid and, inoperative and are not 


binding on thek. They have not alleged fraud or collu- 


sion. They can therefore succeed in’ the suit only if they 


can establish. that the decrees were passed by a court 
not competent, to pass them. .Their -learned Counsel 
contended that his clients were entitled by the very terms 
of section 44to show that.the previous: decrees were. not 
decrees of. a competent court, but in my opinion they 
cannot succeed even on that.basis. 


~- An interésting discussion took ‘place at the "Bar as to 
whether #ase regards the question of the competency of 
thé former cout, section 44 of the Evidence’ Act must be 
read as subject’ to section 11 of ‘the’ ‘Code’ ‘or Vice varsa. In 


] M 
my-opinioti; that approach to the question cannot lead to 
'a'solfition of the problem in the present case. ~The reasons 


‘for holding that section 44 is subject to section -11'are: strong, 
s because if it be: not: so, then even in à case 'where thé question 
of the court's jurisdiction has been directly raised and directly 
decíded i in favour of jurisdiction up to the Coürt of the last 
‘resort, it ‘would Be « open to @ party to raise the question agaig, 
directly “or: collaterally, "in a subsequent suit and impugn 
the jurisdiction of the former court. The view ‘that section 
11 governs Section 44^will-not reduce the latter 'séction to a 
“nullity; becaüse i in a case where the jurisdiction of the former 
‘court did not depend upon: the: determination of an issué of 
fact between the parties or the éxistence of a particular “state 
‘of ‘facts, ‘it would be still open 'to a ‘party to’show undér 
séction 44 an inherent‘and fundamental lack of jurisdiction. 
But even assuming shat séctfori. 44 of the’ Evidence Act- is 
Subject to section 11 of the Code, reliance of the latter section 
"would at orce import ‘the condition as to' the former court 
"being competent ‘to try the ‘subsequen® ‘suit: and - therefore 
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Civir 9 where, as in the present case; the-.subsequent-:fuit could not ° 
1994 have: beeri tried by. the fornier court -and the.bar of ras judicatae 
c^ . “is'sought:to-be avoided on that very ground , section 11, would 
Newton Hickie lead nowhere as against section 44; . £I. v5 Ege m QUT 


oe eee 


oficial Tride | In my opinion, ‘the present’ case falls’ to’ be "judged by Sn 
W. Bengal ` altogether differeñt principle." Section: 44 óf the: Fvideace: ‘Act 
NEIN “has nothing to do with the competency of the former court : 
ere a J' to try the subsequent’ suits Tt is concerned ‘only with: ‘the | 
“competency of- the former court to try’ ‘the "forinér';Suit' and 
With such competency of that court asa fac Tt f6llows that 
if the former suit, as “framed, was within the jutisdiétion c of the 
court which tried it,- the decree passed therein i is a' decfec of 
a Court compétent to pass it; such -as it is?’ If'a-suit js: Jsubsé-. 
quently brought for -a “declaration that. the decree 48 vid, 
Having been passed by &'court' not coinpétent: ^to try: the - “suit 
. in which the decree was passed, "all that the f plaiütiff is *éntitled 
to show under section 44: of ‘the Evidence Actis that the 
former suit, as framed;and laid and on thé pleadings therein, 
“was. beyond the jurisdiction, of the court. . If he cagnot:, esta- 
blish such want ‘of: jurisdiction. with respect, to the particular 
“suit, “guch as it WAS, nor prove collusion or fraud, „the. decree 2 
- .. „will stand, concluding: the matters, determined by it.. No ques * 
22 "tion. of the-competency, of. the former. court to. try, the subse 
" -quent suit, would arise in such a case at.all,, nor any, question 
“asto whether the „plaintif, in. -the former., suit. should , haye 
-broughta. different. kind of suit. In- the case, before. us, „the 
: ; Appellants only. asked, for a declaration thet. the -decrees 
i - passed in Suits Nos. 318 and 323. of 1951, were void and their 
status on te tenants were an unaffectedeby those void, decrees for 


ir 
t 


Kh 


‘to-entertain. vm suits. , -But the suits. were suits for the. ‘eject 
ment’of-tenants from immoyoble property situated within. the 

limits of the original jurisdiction: of this court ‘and they. were 

"a in respect of tenancies:sald to ,capry . rents of. less: than 

Ris: 500/-- per “month. The. Respondent's: case as to their 

E deed two separate tenancies and ‘as tothe rent, carried by: 
"them being below? Rs. 500/- n each gase, was not. even 
challenged.: There can.thus be; na :question.. that the. Court 

. .-of,Small Causes ‘was competent : te try. the suits, as they "were 
cand the decrees; passed in. the suits cannot be. said. to, be 


= 
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decrées ofa court not competent to pass ‘them. I need not ° Civil 
epause tocogsider . what .the position would be if the Appe- 
ots had brought a suit forthe establishment of a tenancy g 1954 
carrying a rent of Rs. 725/- per month and the Respondent i^t 


e 

set up the, previous decrees in bar of the suit or of the ‘trial of Newton Hickie 
an issue therein as to the nature of the tenancy. But the œd paid 

* Appellants have brought a,suit in which the relief they are Official Trustee, 
themselves asking for is‘a declaration of nullity in respect. of. W. Bengal 
thé previetus decrees. It isa suit for setting aside the decrees. |. 
In suoh a suit asking for. such relief, the only grounds of attack Ch tkvazarim, C. Je” 
against the mao decrees open to the Appellants are those 





mentioned in sedyion 44 of the Evidence Act and the only 
question. since thtre is no allegation of fraud,.,is the, compe- 
tency of the.former court as respects the particular decrees 
impugned. That question must be decided solely. by reference 
to, the frame of the previous suits and the pleadings’ therein 
and the eompetency of the Small Causes Courts 'to.try these 
suits „without -any reference to its competency to try the 
present suit. On that question, the Appellants have no case 
at all. If they have none, Section! 44. of the Evidence. Act can 
carry them no further and they have no grounds left on which 
they can challange the decrees.: "C DN 
t. I may' refer in this connection to the decision of. the 
Judicial Gorgmittee in Rajwant Prasad Pande'V. Ram Ratan Gir 
@ ors (1), where their Lordships made certain observations which 
dre very appdsite:---There, a preliminary decree passed/in a 
mortgage suit-wá$ set àside on the ground? of- non’service of 
summohs on sofie of the defendants-and a’ fresh - preliminary 
decree was-passed. - When the fresh -preliminary decree was 
going to bemade-final; some of the‘ Judgmént debtors‘objected 
that they had been given no opportunity to appear when the 
éresh preliminary decree was. passed and. therefore,.as against 
them, the fresh preiiminary decree. was'in ‘operative and -not 
binding: The'objection "was -over-ruled: and a final decree 
was passed and the High: Court affirmed.that decision: Subse- 
quent¥y, the objecting judgment-debtors brought a suit. for e 
declaration .that ‘the mortgfge decree was not. binding»-upon 
them “The; High-Court dismissed the. suit ón appeal in the 
, vtew that e planif were- estopped ‘by the’: mortgage . decree 
which had been finallycconfiirmed: On. furthér appealito-the 
Judicial Committee, their Lordships observed as follows : 


“It is contended before their! Lordships, “however, 
that-tliis'miátterecannót be/déált with-as resjudicaia;‘that 

it.is opem to suitors:in-India, who-have exhausted- the 

"TP. Sie uen x Rp e to them, and after a final decree 
AM had been obtained agajnst them, tg institute a fresh 
: suit, or series of suits, the object of which is to‘déclare 
. that a decree, competently and with jurisdiction 
obtained-therein, is mot applicable to them, though 


` (1) (1915) 42 I. A. 171—20 Œ W. N.35 e* 
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Civit * they are named in the decree. Their: Lordships have 
- DO sympathy "with that pie It ds gedal 
19% incompetent.‘ 
pe op x 
i p run Proceeding to refer to be Qs ecific sijin to the validity: 
REA of the former decree, their Lordships observed that they 
Official Trustee, must decline to make any prouncement on the-matter as “the ° 
W. Bengal case under which these“ ojections were browght forward 





= was competently before the court; it had jurisdiction ` to 
Chakrasgrit, C.J ontertain them”. They concluded as follows : 
“This suit, in their Lordships’ ue , is equivalent 
to a suit for the rescission ERE don of a 
former decree of a competent court. That rescission 
and destruction could be obtained on the ground of 
fraud ‘practised on the courts below’; “but fraud 
"had becn eliminated from this case. Accbrdingly, 
these proceedings are, in their Lordships’ judgment; 
, a mere colour fora fresh suit on matters already 
competently settled by law." 


In my MA though the facts of the case before their 
Lordships were not precisely the same, the -position was 
fundamentally similar and the above observations apply to 
the present case with a peculiar force. Here too, there is 
no question of any fraud and here too the jurisdiction- of 
the Small Causes Court to- try the suits, as they were, is 
clear. Although their Lordships did not refer specifically 
to section 44 of the Evidence Act, itis clear that theye had 
in their mind the terms or the principle of that provision; 


For ie reasons given above, I am of. opinion d. the, 
decisions in the previous suits do involve a decision [hat 
there were two several tenancies, that those decisions were 
validly given by a-competent court, that they. hind the 
Appellants so as to debar them from agitating. the *same 
questions again, as the learned trifl jugde right y- held and 
that the Appellants have not made out that the prior decrees 
are affected by any-of the infirmities recognised by law. Tie 
appeal 15 a ingly ns with costs, uE 


t 
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S. R. Das Gupte, J. :—I agree.- 

Mitra, @ Ganguly :- Solicitors for ie Appellant. 

N; C. Pa B Pyñe : : Solicitors for tbe Respondent. 
" IR EN M Appeal Dismissed. 
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"APPEAL FROM ORIGINAL CIVIL. . d X 


‘Before ‘Mr.P. B. OR nacti Chief Tustice PO eee 
and Mr. Justice Lahiri. E I 


a DWARKIN, & SON LED. NONE 

e 

RE eo? ' OUV A ) P. dtt 
2 2 Ea HARI SINGH.* pese ys 


Shoot, 


! 


“West Bengal Prenitges Rent CóntroU (Tem pora) Provisions] Act (XVII of 
1950), ‘Section ' I t), “Proviso, Clause (Suit for ejectment whether the 
amount ‘of “the rent for the two COn GUNG months should be. in arrear 

! “at the! date of the suit. 


hos KAPIRE atg 


‘West’ Bengal Premises’ Rent Control" (Temporary Provision), Act, 1950, 
Section 1403), meaning of the word " occasion '"—Two consecytivg , months 
make a unit. 

"West, Ben al ‘Premises ‘Rent Control (Temporary Provisions) Ad 1950, 
Section roli) tender of “rent—Valid tender, Wnai is—The * Proper time” * to 
make a tender, bl 

r E: WI, 

West ‘Ben al Premises Rent ‘Control (Temparary Provisions) Act, 1950, 
Section 20(1), extension of dime to deposit rent. ‘when landlord refuses tq 
accept proper, tehider—Defaule cannot be avoided after the esbiny of the, duc 


acd ; 1 Tp te." 
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date. 

Wesi Bengal Premises Reni Control (Temporary Provisions) Act, 1950, 
Section 'ao(3)—Ambiguity in the language—Meantng of the section explained 
e No estoppel nor wawer when landlord accepts, rent after the due date— 
"Cause of action ‘for ejectment suit: “governed by the general law—Prétection 
provided in the ‘Act. Ps 


Clatise à 'Gf the Proviso to Section 12(1) of the'Rent Control Act, 1450, 
does not require that ihe two*months' rent réferred toin. it,'should be 
actually outstanding at the daté of the suit for ejectment and neither the 
pMrase ''is in arrears '' ‘nor the phrase. ‘due from him” justifies- a con- 
tray conclusion. ' The phrase legally ‘ ‘payable’ by the 'tenant'' means 
obligatory on him under the law to pay’ and the phrase '' due from him ”’ 
means * unpaid and outstanding at the.date when it falls due ‘for ‘payment.’ 
Two months’ irent may, in “a case, be outstanding even at. -the date of:the 
suit, byt ın order to constitute a default as contemplated by -clause (i) a is' 


not i dai that it must ‘be !so sS 


2 *.Appeal from Original Decref No. -20° T PT against the judgment 


and Decree of Bose, J. dated sng February, 1954 in "itle Suit No! 1860-of- 


1953- . 
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CIVIL. 6 The two months contemplated by Clause (i) of the pi®viso to Section 6 
es 12(1) are consecutive months and if they formed a single unit, it followed 
1944. that the rent for both of them should pe in arrear at theesafhe time irf* 
u è order that a default as, envisaged by the clause might occur. 
Dwarkm & Son 
Ltd. The effect of the expression ''on three occasions ” in the proviso to 


ev. e. Section 14(3) of the Rent Control Act, 1950, is to indicate the two months, 
Hari Singh. contemplated by clause (i) of the proviso to Section 13(1) to [e consecutive— 
ER its effect is not to indicate that the' rent for two such consecgijve months 
P. B. should be simultaneously in arrear. ‘If two consecutive months are taken 
Chakravartit, C.J. together they make an occasion, the occasion being that for two consecutive 
months the tenant defaults in paying the rent on the WA date. More is not 
required to satisfy the expression, because the elementfot consecutiveness is 
sufficient tó find the two months togetber into a unit. Although two con- 
secutive months are taken as a unit, they are not completly verified, because 
if they were, the rent of two months would be a consolidated amount and it 
would be impossible to find a time fixed by the contract for its payment or 
for à valid deposit of jit ande Section 19 a which reference has been made 
in Clause (i). `` T 


‘ 


Under Section 19(1) of the Rent Control Act, 1950, a tenant can make  ' 
a deposit only when the landlord does not accept the rent tendered by him. 
In order that a tender may be a valid tender, it must be made ‘ at a proper 
time" as required by Section 88 of the Contract Act. The ' proper time’ 
to make a tender of rent must be the time fixed for its payment by the Con- 
tract or the fifteenth day of the next following month when there is no con- 
tractual time, as the case may be. What the Rent Control Act, 1950 provides 
is that the tenant must first tender the rent to the landlord within the time e 
by which it is payable to him under the law and only if he refuses to accept 
a tender so made, does a right arise in the tenant to deposit the rent With the 
Rent Controller. 


Under Section 20(1) of the Rent Control Act, 1950, when the landlord 
refuses to accept a proper tender, the tenant gets an extension of time for 
making a deposit upto a further fifteen days from the time of payment fixed 
by the contract or where there is no time fixed, upto the first day of the 
second month next following that for whieh the rent was payable. But 
the tenant cannot avoid a default by tendering the rent to the landlord 
even after the expiry, of the due date and on landlord's refusing to x 
the belated tender by E the rent with the Rent Controller.. 


b, s : i 

Section 20(3) of the Rent Control Act, 1950, though —' in lan- 
guage, cannot prevail over the direct provision of Section 19(1) of the Act. 
What.the former section means is that the deposit with the Rent Controller 
shall be deemed to be payment to the landlord and it shall be so deemed if 
it is made within the time laid down in Section 30(1) and if the amount is 
such that it would be a sufficient tender*at the date when the rent was pay- 
able to- the landlord: e 
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: When a landlord: accepts ‘rent tendered to him'aftér the expiry of due: CIVIL 

date he is nof lebarred . by,, the _ principles o.estoppel and’ waiver from ° — 

„lying on Clause (i) of the proviso: to Sectiort a2) of the. Rent Control 1954- 


P Act, 1950, against the tenant. e | mu os 
ES NO E Dwarkin & Son 
, Non-payment of rent 1$ not caise of ‘action: for the' landlord's ‘suit for Ltd. 
ejectment..| That suit is governed by: the general .law . ‘except that- the. Rent Aar 
* Control Act provides a special protection to the tenant which .is'available to: Wari Singh. 
him on the commitions stated in the Act and not available in certain other MES 
circumstane® specified., When one or, other of the latter.circumstances has P. B. 
occured, the Rent Control Act is out of the Tandlord's way and no action Chakravamti, C4. 
of his own erect it again 'as a barrier, unless the Act itself has so » provided. l 
T. S..R., A aget. Bala Debi: (1); Jyotindra’ Nath’ Mitra’ V. 
Sourindra Nath Dutta (2); JBrojendra Coomar v. Srish Chandra Chatterjee (3); : 
Kanlo Mohan Mallick v. . Jyotish Chandra Mukherjee, (4); referred. . 


The material facts will, appear from the Judgment., . 
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E R. Meyor and Gouri Mitter for the Agnetis, 
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A.K. Sen and D. Sen for the Respondent, 


oq ‘of TEE $ Fa E 5 I cit, 


The ‘uggment of the Court’ was as follows: — 
Chakravartti, iJ. An interesting and in a sense  funda- 
mental’ question | under ‘the Rent Control Act of 1950. is involved . 


in this appeal: It is also a question. of first impression in one. 
of its ‘aspects. 
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* The facts are not indispute, The appellants are or, -per- 


haps’ it world be more correct to | say, were tenants under the - 
1espondent in respect of a large shoproom. on. the ground. floor | 
of premises Nos. iA and yb, Esplanade Row, East. ` They. pid 
a rent of Rs. 695- 12 arinas per month. On. the 11th April, 1953, - 
the ‘respondent | issued. a notice to them. to ‘quit the premises on, 
the expiry of the month and. on the snd May, 1953, He brought 
a suit for their ‘ejectment ‘on. the Original Side of this Court, ; 
In órder to exclude the Appellants from the benefit of the Rent ` 
Cêntrol Act, he pleaded that they had. made default in ‘the due, 

") “toga 91 C.L.J. 188 pn 57 C.W.N. E (EB). 

-(&) (1950) 55  C.W.N: 123; 


." (35953) 58 C.W.N..335: ^ e n Oe ae ee hy giras 
(4) (1945) 49 C.W:N.. s yeni anaing, pi sati 
e 
. : .* 


1954. 
Dwarkinw Son 
Ltd, V 
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payment of two month's rent.on.three Occasions within a period 
of. eighteen months;, though they: had subsequently paid up that 
rent. 'Lhe rent for: Septéthber, 1953, had been paid en the 14th ee 
October following, that for October on the 19th. November, that 
for November on the 17th December, that for December on the 
19th, January, 1953, that.for January,.195$; om the 17th February 
ROSE and. that. for February om the 147th March; 1953. 


The fespondénit’s further case Was that thé appellárit had 
' nöt at all paid! the’ fént for March and April, 1953, but that case 
was abandoned at the trial In their write statement the 
appellants, took- a plea of:an- understanding between: the parties 
that the ‘rent-would be paid» when aiagent. or servant of the 
respondent’ would call for it, but that casé was also abandoned. 

The pàrties ádduced no oral evidence and raised no issue of 
fact. It appears that no time for the payment of the rent was 
fixed by the @ontiact and accordingly the rent for each month 
would be payable by the fifteenth day. of the month next follow- 
ing. On that basis; the parties went to trial on two pure ques- 
tions of law which were (a) whether if was contemplated: by 
Clause (i) of the DfoViio tō Section 12(1) of " the Act that the 
amount of two months rent" referred to in it, should be. out 
ständig ‘at’ the date Of thé suit fot ejectment and (b) whether a 
landlord; who had accepted the rent paid to him after the, due 
daté) Was'debafred By the principles of estoppel and waiver 
from relying on Clause (i) of the proviso against the tenant. 


Bote J., who heard’ the suit, decided both the questionsein 
favour of the respondent. Hé held that Clause (i) of the proviso 
to Sictiót: Y2(1) did rot mean òf imply that the amounts in 
respect of which default had been committed must remain un- 
paid" till’ the daté of the suit for ejectment. He’ held turther, 
that although by accepting thé rent after the due date, tlie res- 
ponidenit* had made it immpossiblé for the appellants to deposit it 
withthe Rent Contróllér undér Séction 19 of,thé Act and thereby 
to ‘avoid’ default, he was still not affected , by either estoppel or. 
waiver, sinte there could” be no éstoppel against, a statute and 
since there was no obligation on'a landlord; to refuse to 'accept 
overdue rent. In the,view of the learned». Judge, as: soon as, 
defaults as contemplated by the Act occurred; the’ tenatils' dis- 


: e P. ' e 
: ° © 
VŠL. Ay -e Q:HIGH COURT? 75 88, 
2: 9 
A ability m" «exclusion from the benefits: of the Act -accruediand> : e CVn. 
a subsequent. acceptance of the arrears by the landlord could p 


enot have» the effect -of, removing the, disability: In the result, -— 
the. learned , Judge eee) dfe: sui and: thereüpon the present. Dwarkiiy & Son 
appeal ia dE p nodis Ltd. 

4 XH a "D Vig. 
Ven Bétore: us, the same Wo Bolun as: had: — um neti a 
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Bose J.,. „wre *urged on behalf of the appellants: by: Mr: Meyer; P. B. 
but -he placed his contention on the first point on a new' grount Chakravartti, C.j. 
and added a branch to it. Before Bose J., the appellants had - 
relied entirely oM the words."is in arreats.’, Occurring. in.Clause 
(i) of the proviso; and, contended ‘that the clear: effect. ot‘ those’. 
words was to desideratesthat therë must.be. present arrears at'the 
point of time contemplated which was:said.tobe the date: of 
the suit. Mr. Meyer did ,not press, that:.céntention:. . He. con- 
ceded that by reason of tbe qualifying..words used: inithe clause; 
the.expression ‘is-in arrears? could not' be said: tó bear the mean: 
ing attributed to it on:behal£: of: the appellants ‘before ‘the. tril 
Court, but he contended that the:same:result.:followed"from the’ 
words “due from him: which. were also .toʻbe found:in the:clause. 
In the secqnd place;he,contested that even assuming. that'in order 
that Clause (i) might; apply, the» ‘two::months’. rent: contem:.. 
plated by it need not be outstanding at the date ofthe: suit; it. 
was still essential that the two months should be consecutive 
months and that there should be some. point -of time: at which 
the rent for both of: them; remained. due afidiunpaid' so: that de- 
faults in respect of two consecutive ‘months.co-existed: Om the: 
question of estoppeliand- waiver, Mr. E itook:the: game: line 
as lefrned Counsel insthe. iab Gouit rao lew ie dO | 
< Dena ice NU E NE 

Sifice the argument on*'the: Firat: point was) ofa textual 
character, it will be convenient, before: dealing: with it;. to" set . 
out the provisions of sub-section (1) of Section 12 and of Clause 
(i) of the pun They read LE Doe CE ome ir dee e CMM 

(piov sn xcu a oS 

12(1) N otwitlistgnding: sag ene 'the«contrary' imr any ig 
Act or law, no ordér èriglêcreefor :the; recovérycof -possession of" 
any premises shalhbéimade:by' any Court in^favottr ofthe land- . 
lord AES a NANG including attenant- "asse léase.has;expired::^. 

” Provided isi nothing i ip the sinikeeiên Hall apply to-any’ 

e 
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suit for ec for such recovery of possession—. , 


l tan Oa —— i 


(i) Subject to the provisions of Section 14, where the e PE 
amount of two months’ rent legally payable by the tenant and Dwarkin & Son 
due from him is in arrears by not having been paid within the — - ‘Ltd. 
time fixed by contract or in the absence.of such contract by the — ei 7 
fifteenth day of the. month next following that for which the ' Mp a 
rent is payable or by not having. been validly deposited in. - mp, e 
accordagce with Section 1g. ^ — ChakravarttQ C.J. 


The facts of the present case, it will be: recalled, are haf 
although the rent for none of the months from September, 1952 
to February, 1953, was paid.by the fifteenth. day of the. néxt 
following month, yet it was paid before the rent for the next 
month fell due. At no date, therefore, was the rent for two *- 
consecutive months due at the same time and at the date of the 
suit, there were no.arrears at all.. It follows that it Clause (1)of-the 
proviso requires that at the date of the suit for ejectment, the 
amount of the rent for two consecutive months should be out-. 
standing the clause. does: not apply.in the.present case. Even it 
it at least requires that the amounts of the rent. for two conse- e 
cutive months should be simultaneously in arrear at some point 
of time, it has no application. P gs i, E gt 

Mr. Meyer's contention, as I have.already stated, was that ~ bg 
the first requirement was contained in the ‘words “due from him.’ : 
His further contention ‘was that the second: requirement was: 
contained in the words. ‘the amount of two months’ rent’ and ones 
also in the words ' default in payment of the rent referred to in dl: 
Clause (i) of the proviso to Sub-section (1) of Section (13) on 
three occasions within a period: of eighteen months’, occuring - y 
in the proviso to Section M9). of pie Act. JS Ncc 

As pointed out d Bose, m the question. whether for the d S 
application of Clause (i) of the proviso to Section 12(1) it is 
necessary that two months" rent must be in arrear at the date. of 
the suit for ejectment, is really concluded by the majority. judg-: ` 
ment in the Full Bench Case T. S. R. Sarma v. Nagendra Bala 
Debi (1), delivered. by myself. At’one. stage of.his argument - 


(1) (1952) 91 C.L.J..188 (F.B.); 57 QW.N. 1 )F.B.). 


( 
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Mr. Meyer “submitted. , that although ‘an opinion ‘ against his 
Present contention had undoubtedly been. expressed in the Full 
Bench Case, it had really nct been. intended to decide-the point 
and therefore. his contention, was stilli iopen:to him.: -If I under- 
stood hima right, he subseguently modified.that viéw. In any 
event, it appears 'to, me thatthe opinion expressed: in: the Full 
Bench Case, fannot be treated:as a-mere obiter. dictum. One ot ` 
tbe questfons referred to the Full Bench was whether the.case of 
Jyotindra Nath Mitra y. Sourindra Nath Dutta (1),.s0 far as it 
construed , geii 14(4) of the. Act, had been rightly, decided. 
For overruling. € decision, as, the Full Bench did, it was necess- 
ary to construe Section 14(4) and. for construing: Section 14(4) 
and particularly the words “ if any " therein on which the earlier 
decision,had relied, it was necessary to construe Clause (i) of the 
proviso to Section 12(1). ,.In ‘construing the clause, the majority 
of, the Full. Bench clearly. held, as appears from page .14 of the 
report, that it did not require. that the tenant should continue 
to be a defaulter up to the date of the suit. -The hrst contention 
of: Mr. Meyer is thus concluded by an authority which is binding 
on all Benches, of. this Court, but I shall still consider.it and 
examine. tht ground on which it was based... mu. 

Mr.., Meyer did, not rely.on the words ‘is in arrears’ and 
conceded that since the: ‘clause had not used the words simpliciter, 
but only spoke of rent being in arrear “by not having been paid 
within, the time: fixed - by contract... . . . . or by not 
haying been validly ; deposited in accordance with Section 19; it 

emust be taken to have used. the word ‘ arrears ' only i in the limited 
sense indicated, by the qualifying words. What the.clause meant 
was that if the. rent for two months was not paid or deposited 
withim the. time limited: by law, that fact was sufficient to impress 
such rent with the ee of “ arrears’ for the purposes of the 
clause and. the expression ‘ is in arrears’ only meant that such a 


. fact had,happened. By itself, it did not mean further.that the 


rent was continuing to remain in arrear. That view of the ex- 
pression. ‘is in, arrears’,is plainly, right, despite the use of the 
verb ' to:be/, in the present tense. Where the intended meaning 
otherwise and if the present, existence of an ‘outstanding amount 


Was contemplated, there was no reason; why the clause should 


have specified in what;manngr the rent should be in‘arrear and 
fhen said that it should be in.arrear, prs not. WANG been paid « Or 
(1) (1950) 55 C.W.N, 188.1, xr l PAS 


e 1954 
ce 
Dwarkin & Son 

é e 


. Hari undi 





P.B. e 
Chakravartti, C.J. 


e 

1954. e 

y 
"Dwarkin '*& Son 

ala i 


Hari “Singh. 


— 


. p B. 
Chakravartti, 


THE CALGCUTTA' LAW JOURNAL. | '  [Vor. 95. 
deposited within the time limited by ‘law, but"not said that it 
should be'in-arrear 2 not having ‘been paid’ or deposed upto 
the date of :the: suit. . A-requirement that-rent for two months 
should be.due and d at:the/date-of the suit’ cannot 'thére- 
fore be spelt out of.the words'‘is in arrears.’ Mr. Meyer, 'how- 
ever, contended :thap such:a requirement ‘had been laid down 
by thé words “due ‘from bim : Those’ words; 'he Said, must þé 
given some meaning. -If they did not mean 'that two mpnths 


gy. rent must be still: due, miey added nothing to the words “legally 


payáble by the tentant’ and. to construe 'thenf- as not bearing 
that “meaning would be: to convict the Legislature of i 
tautology or the: enactment of an useless phrase. ` | 
bat JEN" i 

I find myself: siol aui ‘to accept the contention ' of 
Mr. Meyer like the words !* legally payable. by the tenant,’ the 
words “due from him’ constitute -an adjectival phrase and both 
are used to describe ‘the two.nionths rent with respect to which 
it is subsequently'said that it ‘should'be in arrear in the sénse of 
not' having been pud ‘or-deposited- within the time limited by 
law. 'Ihe-words *due from!bim ' embody- a-condition aptecedent 
and not a condition subsequent.’ It is rent already due from the 
tenant which, in view of the clause;^becotnes rent in arrear in 
a certain sense and in a certain’ way. ‘Clearly, the word ‘due’ 
in the phrase “due ‘from him" has referrence to the poigt ot 
time at which the rent concerned ds payable and not being paid,. 
becomes an amount in arrear. ‘It has no reference to any subse- 
quent point of time and, -placed as it is, it cannot be read ase 
laying down or-carrying an’ implicatión-that the rent ‘must be in 
arrear even at the date of the suit. “If the words in Clause (i) 
hadebeen ' is.in arrears by not: having been-paid within the time 
fixed by contract: . . .^. .-.- or! ‘by not having been validly 
deposited in accordance with Section 19,'and is due from him,’ 
the construction put forward by Mr. "Meyer would have ‘been a 
tenable one. n i 

A part from the true sranituatical construction of the Jan- 
guage of Clause (i) of thé proviso; it appegrs to me that the view 
contended ‘for by” Mr. Meyer would lead : ‘to’ an extraordinary 
result. If it is to be ‘held that the clause requires the rent con- _ 
templated by it to be unpaid 'arid outstanding, it cannot be 
possible to ‘stop ‘at the date of the suit. - Section 12(r), to which 
Clause (i) isa proviso, does not say shat’ no suit for ` recovery of 
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e possession shall .be brought against a tenant, but that.^no ordef ^ eGwir. 
ör decree for recovery of possession ' shal}. be, made- against! Hiti: jm 
hen the” Pfoviso begins byesaying- that nothing. in’ the: Siib? 1984 
section shall’ apply in certain cases; which means: that the rul&- Dwarkili«p Son 
against making an order or decree for recovery, of: possessioil'shall stë: 
nòt apply. One of the cases contemplated- by the proviso*and ev 
Tiefition in Clguse (i). thereof is that the-amount, of two months’ Hari’ Singh. 
rene is ingerrear. If the clause means- that the rent - mist: bé BR 
Outstanding, the effect of the clause, read with: the opening:and- chakra} ili c 
operative words of the proviso, will. be. that- the- bar ‘against 
making an ord eror decree. for possession: shall y riot apply.and 
such an order or decree can be made: only if; at the time ot 
making the ordér or decree, the rent js still due and: unpaid.: It 
i inipossible to hold that such could be-the intention: of the 
claiise. To read it in that way. will, be. to create. the: result that 
even if the tenant fails to pay the-rert;directed-to be paid: by‘an 
order under Section 14(1)-within the .time fixed by, the- order 
the Court will still be unable to make an order or decree for 
possession against him if only. he.pays up the arrears so-as ‘riot to 
leave two months rent: outstanding. just, as the- Coürt- is about 
to make tha order or decree.. The exception' coritained:-in 
Clause (i) of the Proviso will, in such a case; no longer: apply 
and the bar imposed- by the main provision. of Section -12(1)- will 
come into operation. It, is noticeable that while Section 14(3) 
provides. that the suit, so far as'it is a suit for ejectment, shall be 
dismissed if the tenant makes the payment directed to be made 
under Section 14(1), it says nothing.as to what will. happen if the 
tenant does not pay. Obviously, the whole suit. will be pro- 
ceeded with. It will appear further that, on the construction 
of Clause a) of the proviso suggested by Mr. Meyer, even a 
default on three occasions within a period of eighteen months 
will. not disable the tenant altogether from availing-himself of 
the protection of.Section 12(1), because if he pays up. the arrears 
so-as not to leave two months’ rent outstanding.even' on: the last 
date of the suit, the Gourt-will be unable to make:a decree-or 
order for possession. The penalty provided. for im the proviso 
to Section 14(3). is only-forfeiture of: the, protection :“ under this 
section ' and not forfeiture of the. protection under Section 13(1): 

I am entirely. unable to accept a construction of Clause. (1). of the 
proviso to Section: 12(1): which wilh thus defeat altogether the 
provisions of.Section .14- to which it: has. expressly, been . made 
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subject, the words “subject to the ‘provisions of section 14” with * 
which the clause opens’ can only mean that althoyghy a tenang 
may., be in default in the sense irflicated in the clause, he may 
still escape the consequences of such default if- he pays up in 
accordance. with an. order undeř Section 14, whatever may be 
found due from him at the time. They can mean— nothing? 
more... In my view, the*clause does not require that the two 
months’ rent, referred to. in it, should be actually Stitstanding 
at the date of. the suit for ejectment and neither the phrase ‘ 15 
in: arrears; nor the phrase “due from him” jystifies a contrary 
conclusion. ‘The latter words are not suóerfluous. While 
‘legally payable by the tenant“ means ‘ obligatory on him under 
the law to pay’, ‘due from him’ méans ‘ unpaid and outstanding 
at. the date when it. falls due for payment.’ Two months’ rent 
may in a case be outstanding even at the date of the suit, but in 
order to constituté a default as contemplated by Clause (i), it is 
not E E it must “be so outstanding. 
` At one re of his argument, Mr. Meyer referred also to the 
provisions’ of Section 14(1) and contended that since that section 
required the Court to determine the rent payable By ‘the tenant 
and make an order for its payment, implied that there must be 
an amount: of two months’ rent due at the date of the suit. 
Ultimately, he conceded that he could derive no assistance tromi 
tne terms of Section 14(1). ° It is clear that Section 14(1) furnishes 
no-guidance'on the present question. 'A determination’ of the 
rent payable may be necessary under the section even if less thay 
two months’ rent was due at the date of the suit or even if amears 
had accrued due since the institution of the suit, although at the 
date of its institution there were nọ arrears outstanding. e 
1: x . e 

It may seen somewhat strange that the landlord should be 
able to accept overdue rent and yet be able to rely on default in 
respect of the payment of the same rent for the purposes 'of the 
ejectment of’ the tenant. But a little reflection will show that 
there 'is nó strangeness in such a provision. The cause of action 
for the landlord's suit for ejéétment is not: non-payment of rent. 
He has to establish his right to eject on other grounds. Non- 
payment of rent is oply a ground, for refusing to the tenant the 
special protection provided for by the Renf Control Act and fór 
with holding from him the special c d&fence.' If the Act has pro- ` 
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vided that in grder that tht-tenant may forfeit the!benefit of' the oC IVIL. 

Act, it is not. necessary that he should be, actually'in arrear but = 

èh is sufficient if he is unpunctual in the payment of rent to the ME 

extent and degree specified, it; cannot be said to have made an Dwarkin sf: Son 

unjust or unintelligible;provision.: -> Ni c! Ltd. 


' TP , ` iW d ee NN ey >. 
. , The second branch of Mr. Meyer's argument on the Hari Singh. 
first, point. was that, in any event, :clause (i) reqüired 'that the cw 
rent for two consecutive months: should be simultaneously out- Chakravart, C.J? 
standing at some point of time.: He contended that the Act 
regarded two. months as making up'a unit for the purposes ot 
default, as appeared from, the proviso: to- section 14(8) and as 
.had been held by Ghunder J., in the case-of Brojendra Coomar 
v. Sirish Chandra Chatterjee (1). The .two’ months" contem- 
plated by elause (i) of the proviso to.section 12(1) were therefore 
consecutive months and if they formed:a single unit, it followed 
that the rent for.both of them should be in arrear'at the same 
» -time in order that a. default .as envisaged by the clause might 
: " ; 2 , 2, E E a ME ju 
. For the purposes of the present case,.it is-not necessary to 
‘decide whether. the two months referred. to in clause (i) of the 
Proviso are consecutive months, because the six months in respect 
e of which default was committed ‘were: in ‘fact all: consecutive. 
I may, however, say. that I agree entirely with Chunder J., that 
the. two .months' contemplated by ‘the ‘clause are consecutive 
months.: The..reference to .the' clause’. (i): of! the proviso to 
-S@ction 12(1) iin the proviso :to section'14(8) is a kind of an 
clucidation of its meaning and the expression 'défault in pay- 
ment of the rent referred to in clause (i) of the proviso to sub- 
‘section %1) of:section- 12 on three occasions:'within: a’ period 8f 
eighteen. months'. does certainly imply: that each océásion is 
‘constituted of two months and those'two months. aré successive. 
As Chunder J., very‘pertinently points out,!if default in respect 
of’ any six months was. intended, it: would.have been sufficient 
'and.more appropriate to say,” on six occasions within a period 
-OË eighteen months.’ « It-¢annot by. any means be said that since 
clause (1) of. thé proviso does not speak of‘ two! months ".rent/ 
but: only of ‘the amount of two months’; rent’, even fractional 
"arrgars in: respect of ,any -‘nurfber’ of- mofiths’! or’ of months 
co (a) +-(1958)° 58 C.W.N. adi Qe SU nu. 
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Separated from each other one dnother wouid satisfy the, 


clause, so long as the tatal -of the’ -arrears was- equi- 
valent to two months’ rent. Such .g constructi’ would He 


Twarkyn & Son fantastic. But because the two months in respect of which 


Hari ‘Sgh. 


E 
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defaults should occur, are intended to be consecutive, it does not 


follow that the rent for two consecutive months should be in ? 


atrear atthe same time. `I find nothing in the clause to warrant 
apcha view. and Chunder J., did not so ‘hold in the case cited. 


6 Chalraugitti,, CJ. Tie, had mo occasion to consider the point, ‘because although, in 


the ase -hefore shim, default’ in respect of six months had 
accurred, the last two of the months -were ng consecutive which 
was sufficient tto; enable him to hold that clause (i) of the proviso 
did, not apply. In aay -view, while the effect of the expression 

On, three occasions ’ in the proviso to section 14(3) is to indicate 
nthe two months contemplated by clause (i) of the* proviso to 
„ection 12(1) to he consecutive, its effect is not also to indicate 
that the rent for two such consecutive. months should be simul- 
-taneously an arrearer. Jf two consecutive months are taken 
together, they make an occasion. the occasion being that for two 
consecutive months the tenant defaults in paying the rent on the 
due.,date. More is ‘mot required to satisfy thee expression, 
“because the element of .consecutiveness is sufficient to bind the 
Awd, months, together into a unit. Indeed, it seems to me that 
although. wo consecutive. months are.taken as a unit, they ares 
not completely unified, because if they were, the’ rentefor two 


“months, would: be a, consolidated: amount and: it would be im- 


possible. to find ia time fixed by: the contract for its payment or 
foria valid deposit of it under section Lg, to. which: reference Bas 
been, made, Lih d icd d 1 


t teh oy} 


Sec Ehe ne. point urged by Mr. Meyen- Was-.one —M 
He, contended that if the Respondent had not accepted: the rent 
when it-was tendered to, him the Appellants could have depogited 
dt. with the: Rent: Controller under section i9(u) and. thereby 
avoided default but by accepting. the rent, the Respondent had 


‘prevented the Appellants from having recourse..to the. method 
sofia deposit.and therefore.be was preverited from relying on the , 


defaults: for,-the. purpose, of invoking clause (3) of the proviso 


ang excluding the Appellants from the benefit.of section. 12(1). 


Aniany view, nQ,.gfiestion. of estoppel arjses. Bose. J., held that 
by accepting the payment of the overdue: rent, the Respondent 
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had deprived-the Apptllants of the opportunity ‘of depositing 
the rent with the Rent Controller- “With great respect, I am 
unable te agree with him. -Under section 19(1) of the Act, a 
tenant-can make a deposit only when’ the landlord’ does not 
accept-the rent tendered-by him. A deposit müst therefore be 
preceded by a tender-and-a refusal to accept and it appears to 
me that. if. it is. only -the refusal of'a tender which gives the 
tenant thecright to deposit the rent, thé tender must be a valid 
tender. A ‘tenancy is-héld under: a'contract' and therefore in 


, order that a--tender may be a valid-tender, it must be made ‘at 


a -proper time- as required by section 38 of the’ Contract Act. 
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“Fhe proper tine to make a.tender of rent must bé the time fixed . 


for its: payment by the contract or the fifteenth day-óf ‘the next 
following month when there is.ho- contractual time, as the case 
may ‘be. - What the Rent Control Act: provides, it appears to me 
1g. that, the tenant: must first tender the rent ta the tandlord 
within the time by which it is payable to him“uhder the law 
and -only if he refuses-to accept a tender so made; does a Tight 
arise in the tenant to deposit the rent with the Rent Controller. 
“When the landlord refuses to-accept.a proper teħder, the tenant 
‘gets ag- extension of ‘time under section 20(1) for making a 
deposit up to-a further fifteen days from ‘the time of payment 
fixed by the contract or where thére is no'time' fixed, up to the 
first day-of the second month next following that for which 
‘the rent was payable. The -landlord - suffers’ " his perversity 
by the payment«being delayed for some'time’and thé tenant gets 
an accommodation for the’ inconveniéricé to which"he is ‘put. 
But it cannot be that the-tenant may tender the rent to the land- 
lórd even after the due daté ‘has’ passed'-and if the landlord 
refuses'to accept the belated tender, the tenant may yet deposit 
thé@rent- with the *Rent-Controller and avóid'à default. Xf such 
was: the- intention of, the: Act, - there: could-be' no: meaning*'in 


making.a provisión for payment to the landlord ‘by? thë- time 


fixed ‘bythe contract or in the absence ef such: atime, by the 
fifteenth day of the next month, It miight “well have been pre- 
vided straightaway: that the tenant would be entitled! to-pay' the 


‘rent for‘any month jithin- fifteen: days of the’ time: fixed’ by the 


contract or within the-first day of thé second’month-next follow- 
ing the month. concerned. Nor: could there be any meaning in 
interposiug-a. tender to the:landlord;. «It. miphe ‘welll have- been 


"provided: straight! away, that -a- tenant. wogltlibe entitled to pay 
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Civijm — the rent within the time prescribed either to'the laidlord or the 


F * Rent Controller. It appears to me to be perfectly cléar that the 
1 


ie scheme of the Act’ is entirely different. It provideg far both 
Dwarkin bs Sgn direct payment or the rent to the l#hdlord and for its indirect 
Ltd, payment to him through the Rent Controller, but before the 
E method of indirect payment can be resorted. to, it is necessary 


SM e that a, proper and valid attempt at a direct payment should be 
P. B. made.. To confine ourselves to the present point, clave (1) of the 
Chakiavariti, CJ. proviso to section 12(1) speaks of a valid deposit in accórdance 
with section 19. Section 20(1) prescribes the time for a valid 
deposit for the purposes the clause (i) of the proviso to "section 
. 12(1). In between occurs section 19 and that €ction provides 
that a deposit with the Rent Controller can be made only when 
the landlord has refused to accept the rent tendered by the ten- 
ant. For the reasons’ I have already given, such tender must be 
a. tender made within the time by which the rent is payable 
to , the landlord. 

: Mr. „Meyer drew our attention to section m ot the Act 
which provides that if the rent is deposited within the time 
mentioned in sub-section (1) ' the deposit shall constitute pay- 
ment of rent to the landlord if the amount deposited would have 
been valid legal tender of rent if tendered to the lahdlord on 
the date fixed by. contract for payment of rent when there is 
such contract or in the absence of such contract on the fitteenth 
day of the month next following that for which the rent is pay- 
able.’ It was contended by, Mr. Meyer that, since. the section 
spoke: of, the deposit itself constituting payment to the landlord, 
it, implied, that no, prior tender to the landlord was necessary 
and that the same implication was to be found in the reterente 
to the amount which “would have been valid legal tender ot 
rent jf tendered to the landlord." In my opinion, the corten- 
tion is. in, direct conflict with the cleay® provision contained in 
section 19(1) and.cannot be accepted. I must say, however, that 7 
„taken by itself, the second of the expressions reliedion by Mr. 
Meyer does lend some countenance to-his- contention, but it is 
unfortunately;not always possible to take the draftsman of the 
Rent}Control Act too literally as, in,many respects, he appears 
to, be disdainful of, the rules of grammar. In any event, the 
involved and. ambiguous language of section 20(3), cannot pre- 
vail over the.direct provisions of section 19(1).. What the former , 
section means, I. think, is that, the deposit with the-Rent Con- 


. ; 
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troller shalf be deemed -to' be payment’ to the landlord and it 
shall b¢.sg deemed if it is made within the time laid down in 
section 0(1) and if the-amOunt is'such that'it would be a suffi- 
cient tender.at the date when the rent was payable to the land- 
lord, the deposit--with the Rent Cohtrollér'being necessarily 
made at a later date. —— 2i 

In the View indicated above, thete was'no valid tender to 


the Respondent in the present case within the time by which 
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such a tender could be’ madé.~ On the dates in Which the rent Chakra C.J. 


was tendered to the Respondent and accepted by him, there was 
no longer any Mght in the Appellants to make a deposit with 
the Rent Controller and.therefore by the Respondent's accept- 
ance of the rent, the Appellants were in no -way made to alter 
their position and were'not affected' in regard to any ot their 
rights. The p of estoppel therefore fails. 

Mr. Meyer did not address us uat on ithe eso 
of waiver which he formulated at the beginning of his argument. 
Indeed, he conceded that if we did’ not accept his construction 
of sectiops 20(1) and 20(3), the grounds of estoppel and waiver 
would not be available.to him. ~ I. do not think any ‘question ot 
waiver can possibly arise, seeking that non-payment of rent 1s 
not the cause of action’ for the landlord's suit for ejectment. 
That suit is governed by the general law except that the Rent 
Control Act provides a special protection to the tenant which is 
available to him on the conditions stated in the.Act and not 


eavailable in certain other circumstances specified. When oue or 


other of the latter circumstances has occurred, ‘the Rent Control 
Act is out of the landlord's way and no action of his can erect 
it again as a barrier, unlessethe. Act itself, has so provided. ahe 
correct principle applicable in such cases was laid down by 
Gentle J.,.in the case of Kanto: Mohan Mullick v. Jyotish 
Chandra Mukherjee (1), with which I respectfully agree. 
. For the reasons given ‘above, the appeal is dismissed with 
costs. 
ee dit agree. - | 
A. K. Ghose: ? Solicitor for the Appian 
UN. "C. Boral & Pyne: ` - Solicitors for the Respondent. 


BNB. 07 7 75 í ' Appeal dismissed, 


(1) (1945) 49 C.W.N. 488- o 
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Before Mr. Justice S. K. Sen, 


| RANADA RANJAN, SAHA 
v. eee 
. . SM, PARUL BALA DEBL* œ 
9e . 
Revision, Under, Section 3a(4) of West" Bun Premises Rent Control "Áct.— 


Pisah of Standard Rent Under Section 9(1) (f) of the said Aci— 
stühdard Rent,. T can be deduced pum UO jaiuátion. 


«The tenant petitioner applied to the Rent Controller for fixation of 
standard. rent, alleging that. the standard rent-should; be fixed at Rs. 14/- 
p.m. ‘The application was opposed by the ‘landlord opposite party who 
contended that the standard rerit should be fixed at Rs. 39/10/- p.m. 
The Munsil acting as rent coittrolitr’ fixed’ the’ standard rént at Rs. 30-4-0 
p.m. There was an appeal by the landlord to the District Judge. In 
appeal the District Judge.raised-the*standard rent :to Rs. 35/8/-. He-did so 
on the.Municipal. valuation of the premises. In this’ application for re- 
vision preferred by the tenant Under Section 32(4) of West Bengal Premises 
Rent Control Act, 1956,. against the decision of the District Judge it 1s 
urged ón-behalf-of the tenant’ that che District Jiidge’Has overlqpked that'the 
Municipal ‘vahiation was for the whole of the'premises' whereas’ the tertànt 
was'in octupation only of a portion thereof. There. being:no evidence on 
the record to show what proporuon the portion in the tenant's occupation 
bears to the whole of the premises, the case was sent back to the District 
Judge for disposal on proper materials: : . | * 

It was pointed’ out by his Lordship’ that: the- premises being a; new 
building :corístructed: after December;: 1949,: the case should- conie" under e 
Section: 9(1) (f) of West, Bengal Premises Rent Control Act, 1950. It,was 
further pointed out that the Municipal valuation 1s made on the basis 
of actual rent exclusive of. Municipal Taxes, at 5 Per cent of the total cost 
ot' ofnstruction and the value of the land? whereas Undér Section’ $0) (f) 
Gf West: Bengal Premises Rent Control Act, *1920; the landlord is entitled 
t» have: rent assessed'at 6 per cent.of thé total oost- of construction and- the 
value of the land, the 6 -per cent including, the occupier's share of taxed 
that, therefore, rent could be deduced from Municipal valuation by adding 
one-fifth of thé value thereto. 


* Civil Revision Case No. 1864 of 1953-'ggainst- the decision dated 
27-5-53 of the District: Jadge of- the Court of Burdwan-in’ Miscellaneous 
Appeal No: ,98 of 1952 against.the decision dated- 17-11-52 of the Munsif 
(House Rent Controller, . Burdwan) in H. R.C. (Miscellaneous) Case No. 22 
of 1952. E S 


, 
e 
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The. Application was an^ application . for revision under 


e. Section 32) of West Bengal Premises Rent Control: Act! arising 


out of an application for fixing agas rent. 


~ 


The material facts will appear. fion. the judgment 


| , Panchanan | Pal [us the Petitioner, . ! 


eT 


Ranjit Kumar Banerjee and Anil Kumar Sett and Bimal 


Arishna Banerjee for the Opposite cael 


The A of the Court WAS as follows: = 

8. K. Sen, J. :—This is a piena m mn Sec- 
tion 32 (4): of the West Bengal Premises Rent Gontrol Act, 1950. 
The premises in question is a new :building constructed after De- 
cember, 1949, in a part of Burdwan town. The tenant who is 
the Petitioner before this Court applied before the Rent Con- 
troller.of Burdwan for settlement of rent. on the allegatior that 
the rent agreed.for the premises in question was Rs. 30/-, but 
according tô the accommodation provided and the advantages 
offered by the premises the proper: rent should be Rs. 14/-. 
The application was opposed by the opposite party landlord who 
contended that the agreed rent was Rs. 33/8/- and further that 
the tenant had agreed to pay the'Municipal taxes when «assessed 
and that the ‘Municipal taxes had been assessed at Rs. 6/2/- per 
month and the tenant was, therefore, liable to pay Rs. 39/10/- 
per month and his petition should, accordingly, be dismissed or 
in the alternative, the standard rent should be fixed Rs. 39/ 10/-. 
The Aearned Munsif of Burdwan acting as Rent Controller 
correctly held that the caf should come under Section 9) (f 
of the Rent Control Act, 1950. He considered the rival estimates 
as to the valuation of the premises. He rejected the estimate of 
Rs. 3,000/- and'jodd given by the tehant-as.obviously too low. 
As regards the landlord's estimate of Rs.:6,945/-"for this building 
alone not including the value of the ‘land, the learned Rent 
Controller rejected that as too thigh. Fhe learned Rent Con- 
troller took 75 per cent ;of the landlord's estimate of the build- 


ing cost plus. Rs. 890 /- as the value ofsthe land. Thus he 


assessed the .value ‘of the premises: jincluging the land at 
Bs. 6,045/- and calsulatiug; 6 per cent . therefore as required 


May, 24. 
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under,Section 9(1) (f) he arrived at Rs rent of Rs. 30 [4 p which 
M declared as Standard fent. . e >. 
e 


E 

There was an appeal by, the landlord , the tenant having 
apparently accepted the standard rent as fixed by the Rent Con- 
troller. The learned District Judge who heard the appeal raised 
the Standard rent to Rs. 35/8/- He did so on the Municipal 
valuation of the premises observing that this was an indepepdent 


valuation and could safely be accepted. According to him the. 


Municipal Annual valuation was. Rs. 426/-; and dividing the 
same by 12 he arrived at the monthly rent of ks. 35/8/-. The 
tenant has preferred this revisional application and it is urged. 
on behalf of the petitioner that there was a failure of justice 


because the learned District Judge overlooked the fact that the 


Municipal valuation was for the’ whole of premises No. 73, 
whereas the tenant: was in occupation of the eastern half thereot. 


Having looked into the papers I must agree that the learned 


District Judge committed a mistake. "The estimates, Exts: A 


and B proved by the landlord clearly show that in the same plot 
of land two buildings have been erected separated by a partition 
wall. The two buildings have a common ring well and a com- 


mon latrine, but the buildings themselves are independent 


and the eastern building is in the petitioner’s possession. , The 
entire premises are Municipal’ holding No. 72. The annual 
value is not Rs. 426 /- as noted by the learned District. Judge, 


but Rs. 582/-. It appears from Ext. C that the original valu- 


ation was Rs. 156/- and this was increased to Rs. 582/- apparently 
after. the construction of the pucca buildings on the land. ‘The 
difference is Rs. 426/- which is theefigure taken by the learned 
District Judge, but this difference represents. the value of the 
pucca buildings and not Pic value of Hle premises as a whole. 


‘If .there were evidence that the two buildings are,of the | 


same size and of the same value, half of the annual value as 


shown by Ext. C might be taken as the correct annual value ot . 


the premises in occupation of the petitioner tenant. There is, 
however, no evidence that the two buildings and the two portions 
of land are quite equal. Accordingly, the case must go back 
to the learned Disrict Judge for disposal on proper material. 


1 would further point out that the Municipal valuation is made . 


* P o? e 
Vou. 5. 


. "The parties will bear their own 


*! «HIGH COURT. ^ 
9 i e 

on the basis of actual rent exclusive of ‘the Municipal taxes or at 
5 per cent 8f the total cost of construction including the value 
of the Jang, where as under Section 9(1) (f) of the Rerit Control 
Act, 1950 for new buildinfs constructed after December 1949, 
the landlord is entitled to assess rent at 6 per cent of the total 
cost including the.value of the land. But this 6 per cent in- 
cludes the occupier’s share of the taxes. Accordingly, if the rent 
could be de@uced from the Municipal valuation, we would have 
to add Yne-fifth of the value in order to obtain rent at 6 per 
“cent... In the absence: of evidence; however, as to: the relative 
costs of-the eastern building and the Western building of hold- 
ing’ No. 73 of the ‘Burdwan Municipality the case must go back 
to the learned District Judge. The parties have agreed in this 
Court that a competent engineer shall be appointed by the 


` learned District Judge‘in order to assess the correct valuation of 


thé premises in- question and the learned District Judge will 
do so on “such an application being made before him. There 
after, he should fix the rent in accordance. with the provisions of 
Section (1) (f) of the:Rent Control Act. The rent assessed 
should: in no case be less than Rs. 30/4/- which was the aniount 
assessed by the learned Rent Controller and against.which the 
tenant had"no grievance. `, ) 

abes n EP i f in i so ue 9 a are i 


This: Rule. is, therefore, made absolute and thé cise re- 


manded to the learned District Judge, Burdwan for, disposal in 
' . . ! " e J “= ii ` ! 1 1 
accordance with the directions. given above. ! 


costs in this Court; 


i y 


jul , C 
' PED. PE | , ,, Rule made absolute, 
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‘Before Mr. P. B. Garan; Chief Pe dd 
a, ae ` Mr.. Justice Lahiri. 
= BHARAT ‘CONSTRUCTION. CO. LID. 
4 : vV: : . 
X uu UNION OF INDIA* , *, 


Indian Arbitration Act, Section 8(z) Clause (b); whether applies wher a 
named. arbitrator is unavatlable—Test of applicability of the, Section— 
when å vacaricy cari be supplied —Coutt's inherent qr absolute power to 
appoint arbitrators When Court can exercise discretion under Section 

.. €M'of the Arbitration’ Act. -- 


i Clause (b) of Section 8(1) of the Asbisaton Act does not appfy to a’ 


'ase where a named arbitrator, obviously chosen for the possession _ of 


qualifications special to him, has become unavailable’ or refuses to act 


Whether of not the: said séctron would apply in a particular ind 
must be determined by the test laid down 1n the séction itself. The: test- is 
that the arbitration agreement , must show that it was intended that the 
vacancy should not be supplied." In other words, however individual the 


indication that the parties nevertheless intendéd that, im défáülts of their 
original nominee, they would be prepared to fill up the vacancy by choosing 
another arbitrator, the,section will apply and a Hew appointment may be 
made either by the parties or by the Court, as the case may be. It is 
fiow wel? settled that the Court has nó inherent or absolute power to aBpoint 
arbitrators and that its powers aré only those which are expressly specified 
in the Act. The power of the Court under Section EOD (b) is only dis- 
cretionary.: 

E: brought a suit for recovery of certain sum against ‘B’ eand 
prayed for a decree for that sum. ‘B?’ made an application under Section 34 
of the Indian Arbitration Act for a stay of the suit on the ground that the 
subject- matter of the suit was covered by “the arbitration agreement. The 
agreement tnter alia was that all other disputes and differences, the settle- 
ment of which is not provided for under any other clause £o 
shall be referred to the sole arbitration of Major General I/C Admínstration, 
Eastern Command, whose decision shall be final etc. At the date of tbe 


suit the post and/or office of the “ Major General I/C, Administration, 


Eastern Command " had been abolished and there was no such office then 
in existence and there has been no such officeresince prior to the date of 
the suit: Held, on the true construction of the arbitration clause that the 


* Appeal from Original Order No.,133 of 1953 against an order of 
S R Das Gupta, J. dated 16th February, 1953 in AWard No. 215 of 1952. ° 
e e 
e . 
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* arbitrator contentplated was not merely the Officer-in-charge of the -Ad- 


e, ministratign, Eastern Command, irrespective of whether he was a Major 
General or not, That is to say,9the arbitrator should not only be the 
Officer-in-charge of the Administration, Eastern Command, but should also 
be a Major General in Rank: Held further, that the case is not one where 

. the Court ought, in the right exercise of its discretion under section 34, 
direct the suit to be stayed.- 


4 
kd e 
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The material facts will appear from the judgement. 


A. N. Ray and S. C. Sen for the Appellants. 


. G. P. Kar for the respondent. 


The judgment of the Court was as follows :— 


t 


P. B. CHAKRAVARTTI C. J. :— The Bharat Construction 
Co. Ltd., now in liquidation, have appealed against an order of 
S. R. Daş Gupta J., dated the 16th February, 1953, by. which 
the learned. Judge stayed a suit brought by them in exercise of 

, his powers under section 34 of the Indian Arbitration Act. 
The stay was resisted on the ground that the arbitration agree- 
men$ upon which the ground that relying had become infruc- 
tuous in as much as no arbitrator, answering the description 
given in the agreement, was or could any longer be available. 
“That argument did not appeal to the learned Judge who res" 
jected it and ordered a stay of the suit. 


Govern ment of India called for tenders forthe construction of 
certain structures intended for military purposes and a tender 
was submitted by the appellants on the 26th April, 1944, and 
accepted on the 12th of May following. The work was to be 
. carried out in accordgnce with the terms and conditions of 
Contract Form No. I. A .F. W.-2159 and: the amendments 
thereto, including the schedules, specifications and plans 
contained in and attached to the forni. Clause 35. of the 
contract provided for n decision of disputes and it was 


v. 


| . | - 
The facts are simple. *It appears that in 1944, the then 
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divided into two paragraphs. The first paragraph was con- 
cerned with questions relating go the meaning df specifica- 
tions, drawings and instructions contained in the contract 
and to the quality of workmanship or materials used on the 
work. As regards such question, the “C.R.E.U.S, Works" 
were to be the sole deciding authority. The second paragraph, 
which has given rise to the question involved in tbf* appeal, 
was in the following terms :— 


“All other disputes and differences fhe settlement of 
which is not provided for under any other clause of this 
Contract and which shall arise either during the progress 
of the work or after completion thereof concerming the 
work or the execution or maintenance thereof-or the 
construction or meaning of these conditions of contract 
or as to any other matter arising out of or relating to 
the contract or, the work to be executed or payments 
to be made in pursuance thereof shall be referred to the 
sole arbitration of Major GeneralI/C, Administration, 
Eastern Command whose decision shall be final, conclusive 


- and binding on all parties to the contract." 


It should be noted here that the standard form doe not 
name the deciding authority in paragraph 1 or the arbitrator in 
paragraph 2, but contains blank spaces for the insertion of re- 
levant names in accordance with certain instructions givens in 
tbe margin. The names inserted in the present case were "the 
CR.E.U.S. Works" and “Major General I/C, Administration, 
Eastern Command” respectively, Which does not appear to 


have been in accordance with the instructions contained in 


the printed form. 


It is not disputed that work under the contract was done. 
According to the respondent, upon «whom the rights and 
liabilities of the old Government of India under the contract 
have admittedly devolved, the appellants were fully paid off. 
According to the appellants, some of the bills are still- 
outstanding. : ° 


& 
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On the [6th May, 1952, the appellants brought a suit on 


œ the Origingl Side of this Court for the recovery of a sum of 


Rs. 52,665-1-0 said to be still due to them on account of work 
done under the contract. They alleged that they had received 


, payment from the old Government of India against their bills 


from time to time, but a sum of Rs. 39,156-11-0 had remained 
umpaid, gvhich, together with interest, had amounted up to 
Rs. 59,665-7-0. Accordingly, they asked for a decree for that 
sum, either asa contractual debt oras compensation for 
work done undey the contract, of which the old Government 


of India had enjoyed the benefit. l 


: Thegeafter,on the 4th August, 1952, the respondent made 
an application under section 34 of the Indian Arbitration Act 
for a stay of the suit on the ground that the subject-matter of 
the suit was covered by the arbitration agreement. The reply 
of the appellant was that the arbitration agreement had 
become infructuous and inoperative, inasmuch as the parties 
had agreed. and intended to refer matters in dispute between 
them to the sole arbitration of “Major General I/C, Admini- 
stration, Eastern Command” and to no other person. “The 
Post and/or Office of the Major General I/C, Administration, 
Eastern Command," they pleaded, “has been abolished and 
there is no such Officer at present in existence and there has 
been no such Officer since about 1947." "They added that it 
was not the intention of tbe parties that any vacancy in the 
office of the Administrator was to be filled up by either the 
parties or the Court and that, therefore, the arbitration clause 
had become infructuous eand inoperative. The respondents 
rejoinder was that the parties had agreed and intended to 
tefer matters in dispute between them to the arbitration of 
the OfficerinxCharge of the Administration, Eastern Comm- 
and, and that it was wholly immaterial whether the said 
Officer held the rank of a Major General or not. “The officer 
in charge of Administration of Eastern Command,” the 
respondent pleaded, ''is a Brigadier in rank," and further, 
“instead of a Major General the posts is being held by a 
Brigadier." On the above basis, it was denied that the 
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arbitration clause had become infructuous or inoperative, but 
then followed a somewhat curious averment in the following “4, 
terms: "Ideny that it was not the intention of the parties 
that the vacancy, even if it had occurred in the office of the 
arbitratior, was not to be filled up orthat it was ever the , 
intention that the arbitrator should be any persog other than 

a Major General.” e. $ 


If the above averment be taken to mean what it says, it is 
clearly a complete negation of the case which the respondent 
wanted the Court to consider. The first part of the averment 
denies that it was not the intention of tbe parties that a 
vacancy in the office of the arbitrator was not to be filled up 
and, therefore, it asserts that the filling up of a vacancy was 
néver intended. Similarly, the second part of the averment 
denies that it was ever the intention of the parties that the 
arbitrator should be anyone other then a Major General and, 
therefore, it asserts that only a Major General and no person 
holding any other rank was intended by the partifs to be the 
arbitrator. It was, however, stated before us that the sentence 
I have extracted above did not convey the real meaning of 
the respondent and that confusion had been caused by an 
error of draftsmanship. It is not very usual to come across 
draftsmanship of that character in a pleading filed on behalf 
ofthe State, but Iam prepared to accept the respondent's* 
contention and hold that the sentence concerned only 
represents the inability of the draftsman to cope with double 

e 


of rather treble negative. e 


The main-question to be decided, therefore, was what the 
arbitration agreement really contemplated whether it meant 
that the arbisrator would have to possess the twin qualifica- 
tions of being the Officer in charge af the Administration, 
Eastern Command, and holding the rank of a Major General 
or whether the only essential requisite was that he should 
be the Officer in fharge of the Administration, Eastern. 
Command. S. R* Das Gupta,] held that the arbitration 
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clause attached to the office and not to fhe particular person CrviL 
who heldite According to him, it was the Officer in charge ih 
^ - . . 
of the Administration, Eastern Command, who was intended Geni 
to be the arbitrator, whether he wasa Major General or a Bharat 
„Brigadier and he consequently held that there was an effective Copstructen 
arbitration sti isting. e result, an order for sta v. 
till subsisting. In the res l y TN m 


was madaeand, as I have already stated, the present appeal is 
directed against that order. 





P. B. 
Chahravariüi, C, T. 


- AL aam 


On behalf of «he appellants, Mr. Rey wanted to canvas 
before us two points. He contended, in the first place, that 
the application of the respondent was liable to be thrown 
out at sight, inasmuch as it was not a proper application 
under section 34 atalland did not make out any case for a 
stay. In the second place, he contended that the only 

e. arbitrator contemplated by the arbitration clause was a Major 
General in Charge of the Administration, Eastern Command, 
and that the learned Judge had erred in taking the view that 
any officer holding the charge of the Administration, Eastern 
Command, would be 2 competent arbitrator under the agree- 


ment, irrespective of the rank he held in the army. 


e 
* 


' [n fay view, it is not open to Mr. Ray's clients to raise the 
first question for the first time in appeal. There is no trace 
. Qf itin their affidavit-in-opposition and the point was not: 
even mentioned in the trial Court. I am prepared to concede 
that if the appellants could be allowed to raise the question, 
the respondent would have. had a difficult point to meet,e 
because the purported application under section 34 does not 
make out that a dispute, as understood in the law of 
arbitration, had arisen before the institution ofthe suit or 
before the filing of the application, that such dispute was the 
subject-matter of the suit and that the dispute was within the 
second paragraph of clause 35 of the contract. It is, bowever 
unnecessary for me to enlarge on -the defects of the 
application, inasmuch as the pleadings bave got to be scanned 
with extreme rigour im cases under the Arbitration Act and 
no party can be allowed to raise a point, if ht has not given 
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sufficient notice of it, in his affidavits. If the téspondent did 
not make appropriate averments, required for SUpHROrting ang 
application under section 34, with sufficient particularity, so - 
did the appellants not raise and objection in their affidavit- 
in-opposition. In the circumstances, the first point sought 
to be raised by Mr. Ray cannot be entertained. 


On the true construction of the siete clase, 
however. I feel constrained, with great respect to the karned 
trial Judge, to express my dissent from him If all that the 
parties intended was that the arbitrator would have to be the 
Officer in charge of the Administration. Eastern Command, 
the use of that description or designation would be sufficient 
to convey their meaning and it would not have been, necessary 
to add the expression “Major General! Mr. Kar, who 
appeared on behalf of the respondent, contended that the 
expression “Major General" was a surplusage and had came to 
occur in the contract probably for the reason that the Officer, 
actually in charge of the Administration Eastern Command 
at the time of the contract, happened to be a Major Genera] 
There is no evidence that a Major General was then in charge 
of the Administration ; but one may presume that it was so, 
since otherwise the position would be that the parties entered 
ihto an arbitration agreement which was ineffective at &s very 
inception. Even so. however, Jam unable to agree that the 
use of the expression, “Major General," was a mere sur- 
plusage. As I have pointed out already, the contract was in 
accordance with a standard from. Any adapatations made 


- 


eof it, for the purpose of a partiqular contract, must have been 


deliberately made and if a good afd intelligible reason can be 
found for the use of a certain expression, it will not be right 
to discard that expression asa surplusage, instead of giving 
it was meaning which it may appropriately bear in the 
context of the facts. In my view, a good and intelligible 
reason can be seen for the insertiog of the words, ‘‘Major 
General.” It is to be noticed that the arbitrator was to be an 
employee of the respondent anditis not makinga voilent 


presumption to think that tHe parties, must have intended 


that the arbitrator should be a pesson of a status, sufficient to. 


‘oe 4 b e 
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enable him to give a decision against his employer, if neces- 
Sary, and'a Person possessedeof a sufficient sense of responsi- 
bility and maturity of judgment. If the construction 
contended for by the respondent be accepted, the result 
evould be that if in course of time the duties of the Officer in 
charge of the Administration, Eastern Command, came to be 
of relatively small importance, for example, if they were 
reduced to mere supervision of the disposal of surplus war 
materials ôr some such duty or duties, and if a raw sublatern 
was placed in cHarge of the office, even he would be a 
competent arbitrator within the meaning of an arbitration 
clause. [am entirely unable to hold that such could have 
been the intention of the parties. To my mind, they must 
have attached and did attached some importance to the status 
of the arbitrator and they chose a Major General, because a 
person holding that rank in the army would necessarily be a 
man ofa mature age, a developed judgment and a stature 
sufficient to enable him to decide rightly without hesitation, 
even if he were to decide against his employer. I cannot, 
therefore, agree that the arbitrator contemplated by the 
arbitration clause was merely the .Officer in charge of the 
Administration, Eastern Command, irrespective of whether 
he was'a Major General or not 


It would appear that the respondent itself took that view 
at-the stage of the correspondence which preceded the 
institution of the suit. On the 23rd November, an officer of 


« the Eastern Command, apparently speaking on behalf of the . 


we stated as follaws :- an 


. "In view of the fact that the Arbitrator Originally 
mentioned in the contract is a high ranking Military Officer, 
the Department is prepared to refer the matter to the 
Arbitration of his successor i.e. Brig. I/C, Admn. or another 
high ranking Military Officer." 


It is perfectly- clear that, in the above passage, the writer 
was not taking the view that the old arbitration clause was 
stilt subsisting and that accordingly to its terms, who ever 
was-the officer in charge df, the Administration, Eastern 
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Command, would be entitled to function as the arbitratior. ° 
On the other band, the writer wgs saying that the epartment*® 


was prepared to refer the matter to the arbitration of the 
Successor of the Major General or “another high ranking 


Military -Officer,” which means that the Department was, 


prepared to enter into a fresh agreement for à reference to 
another arbitrator, freshly chosen. There cowkl be*no 
question of -making a reference to “another high rhnking 
Military Officer" under the original arbitration clause. [tis 
also noticeable that the reason why thee Department was 
proposing to make a reference to-a Brigadier orto another 
high ranking Military Officer was that the arbitrator originally 
mentioned in the contract was a high ranking Militagy Officer. 
In my view, the respondent or those who were speaking on 
its behalf were there admitting that the use of the expression. 
“Major Gereral,” in the arbitration agreement was not pur- 
poseless and that it was really intended to particularise an 
arbitrator by reference to a particular rank held by him. 
They were also admitting that when a Major General was no 


longer available, as had in fact happened, a case would arise, _ 


for a reference to a Brigadier or another high ranking Military 


Officer and, therefore, they were not insisting that no question ° 


of making a reférence under any fresh agreement could arise, 
inasmuch as the original agreement was subsisting and under 
its provisicns the arbitrator would now be the Brigadier, in 
charge of the Administration, who had succeeded, the 
Major General. ; 


e I may also point out that the expression, “Major General, "is 2 
“not the designation for an office like ‘Commandant’ or'Quarter 


Master General’ or ‘Superintendent.’ It isa designation not 
describing the holder of a post. but describing the personal 
rank of the Officer to whomit is applied. The instruction 
given in the margin of the standard form say that in the case 


of contracts accepted by the Garrision. Engineer, the space , 


left blank for the insertion of the name of the arbitrator should 
be filled in by entering thé’ expression, “Assistant Adjutant 
and Quarter Master General” and that in the: case of contracts 
accepted by the Commander, Royal Engineers, or the Chief 


Vor. “05 : HIGH COURT. 
* Engineer, thé entry should be, “ Deput Aujutant: and. Quarter 
e Master General of the Command:” Those are designations ot 
offices and not of the persorfal rank held by particular Officers. 
To my mind, the fact that in the face of those instructions, the 
entry. made in the arbitration clause in the present case was not 


“the designation of any office, but the designation of a personal 


rank, makes*it.abundantly clear that the individuality, the 
personality.and the special qualifications or a particular Officer 
of a particular rank were determining factors in.the choice of 
the arbitrator., This is another circumstances: which points to 
the true meaning*of the arbitration clause. ^ "^ , a 
lhe respondent might, if it had wished,. give the court 
adequate information as to what the expression “ Major General 
1-C. Administration; Eastern Command " really meant in mili- 
tary terminology: It was not suggested to us that the .whole;ex- 
pression was the designation of a particular office, irrespective 
of the rank of the holder and in these circumstances, we must 
áccept what appears to us to be the natural meaning of the 
expression. , ‘If that meaning be taken, it must be held that the 
expression, “ Major General," cannot be ignored and that what 
the parties ifitended was that the arbitrator should not only be 
_ the Officer in charge of the Administration, Eastern Command, 
e but should also be a Major General in rank. 
E On behalf of the fespondent, Mr. Kar drew our attention 
in the case of Ramayan Singh v. Dominion of India (1) It is 
true that an arbitration clause, expressed in identical terms. 
fell to be construed in tha case, but I am unable to see that the 
decision throws any light on the question now before us. What 
appears to have been.pleaded in that case was that the Eastern 
Command itself had been &bolished and Sinha, J. held that the 
Command had not been abolished: but was “very much in 
existance " and that, therefore, the post o£." Major General in 
charge, Administration, Eastern Command,” had also not ceased 
to exist. The question that although the Eastern: Command 


Itself had not ceased to exist, the Officer in charge of its Adminis- 


' tration branch was no longer a Major General but a Brigadier 
and therefore the arbitration clause. had..become infructuous, 
'. () In the matter of Arbitratich Act, 1940 'afid in- the matter of Suit 
No. 3611 of 1948 decided by S. 4, Sinha, J.; dated 14h day of July, 1949— 
unreported, d ee d uuu Ss mx 
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was :neither raised before the learned Judge, nor decided by 
him. The case, therefore, is of no assistance on the psesent ques- 4 
tion of construction. 
" ; 
AsvI~have‘already stated, the contention of the appellants 
was that since there was no operative arbitration clause existing, 
there could be no question of any reference to arbitration ayd, 
therefore, no question of a stay of the suit. Mer. Kar, "however, 
contended that even assuming that the construction put by him 
upon the arbitration clause was erroneous and that the arbitrator 
contemplated by the agreement was no longer available, the 
agreement had still not become infructuous, in asmuch -as the 
parties could choose another arbitrator under the procedure 
laid: down in section 8 of the Arbitration Act or in default ol 
an appointment by them, the Court could appoint an arbitrator 
under the provisions of the same section. In my opinion, this 
contention also cannot be accepted. a 

The only relevant clause of section 8 of the Act is clause 
(b) which ‘reads as follows: | i 


e 
| 


"If anv appointed arbitrator or ‘umpire neglects or 
refuses to act, or is incapable of acting, or dies, and: the 
arbitration agreement does, not show, that it was intended 
that the vacancy should not be suppfied. and the parties or 
the arbitrators, as the case mav be..do not supply the 
vacancy." | ' : ° 


The section goes on to say that in such a contingency and: 


cemain other contingencies, anv party may serve the® other 
parties or the arbitratotrs, as the ca$e mav be, with a written 
notice to concur in the appointment or in supplving the vacancv. 
and that if no appointment is made within fifteen davs after 
the service of such notice, the Court may. on the application of 
the party who gave the notice, appoint an arbitrator or arbitra- 
1015. ——— | : | 
"T 

It is at least doubtful wbether clause (b) of section 8 (1) of 
the Arbitration Act tat all applfes to a case where a named 
arbitrator, obviously chosen for’ the „possession of ‘qualifications 
special to him, has become unavailable or refuses to act. It 


Vou. 2 4 : .. ., HIGH COURT. 
would, seem. that, normally, the parties would in such a case 
s desire and agree to have the matters: in dispute between them 
* settled: by Aroitration, only if the arbitrator was the particular 
person cbosen by them. ie was, however, pointed: out by Mr. 
Kar that the section spoke of ' "any appointed arbitrator" and 
that that expression obviously included an arbitrator specified 
* by his personal name. Mr. Kar's contention was that if the 
section applied t to a case where the arbitrator originally chosen. 
by the parties was a particular individual, there was no reason 
why it should not apply to a case wheré the arbitrator originally 
chosen. was persgn possessed of an specified by. certain qualifica- 
tions. It must be. conceded that there is, great torce in. that 
argument and it appears to me that whether or not. the section 
would apply in a particular case, must bé determined by the test 
laid down in the section itself. The test 15 that the arbitration 
agreement must nów show that it Was intended that the vacancy 
should not be supplied. | In other . words, however. individual 
the original choice may appear to be, if the, agreement itself con- 
tains ‘sufficient indication that the parties nevertheless intended 
that, in default of their original’ nominee, they would be pre- 


pared to fill up the vacancy by chosing. another: arbitrator, the 


section will "apply and a new appointment may be made either 
by the parties or, by. the Court, as the case may be: It, must, 
‘ therefore, be seen whethere there is any indication the present case 
that the parties intended that the vacancy should be supplied, 
it the Arbitrator, originally named by them, ceased to be avail- 
able for one or another of the reasons mentioned in the section 
sor, to put it in the language of, the. section ‘itself, whether, the 
agreement does not show that it was, intended that the vacancy 
Akan not be Met 


NG 
ww e 
e enr vá : : 
b 1 


1 do.not find any ai agi in the ce in the present 
case of any intention that a vacancy arising in the office of the 
arbitrator; should’ be- supplied. by the appointment of another 
person. It should be remembered, however, that under the pro- 
visions of the agreement, no vacancy would arise, simply because 
the particular. Major. General who was" holding the’ office at the 
time of the contract ceased to hold that office, if he was succeeded 
by. a successor: who was also a.Major General.. So long as the 
Major General was succeeded ‘by a Major'General in the parti- 
cular office and so long as «he course of -suclf succession was not 
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broken by the kroin ofan Officer holding a different rank, 


“no vacancy in: the* office of thé arbitrator would arise.at allt 


A vacancy" would arise~only when the Officer. in cde of the” 
Administration, Eastern Command, was no longer a person, hold- 
ing the rank'of a-Major- General. Does the agreement contain 
any indication that even in such an evént, the agreement would 
continue^to*subsist"and that the office ‘of’ arbitrator could be 
filled ‘by~ the - appointment ‘of dither the successor of «pe Major 
General or-any: other officet?’ I’ can find“no such indieation. 
Oridinarily, when-an arbitrator’ is chosen -5y name and’ some 
reference is-made to his office, it is usual to fipd a- provision to 
the effect that-in-the event of the’ pafticular arbitrator dying 
or ceasing’ to hold the particular-office, another arbitrator would 
be' appointed. | If the arbitration agreement in the present ‘Case 
contained-a: provision tothe effect that in the event of*the office 
ceasing to-be held by a Major General, the parties would choose 
anothér arbitrator;it might be said that there’ was an intention 
that “a vacancy- occurring in the office "would be supplied. As 
the- agreement stands, however, there is only a single provision 
of ‘arr absolute character with no indication or suggestion of any 
alternative, either express’ or implied. I am, therefore, of ópin- 
iom that ‘the-present -agreement-is one which does show that it 
was intended that Oen ah, if any GEN should not be 
in DN | a 

uc P gc i; mE NE 4 o 

" -But — that-I am wrong in that construction of tlie 
arbitration clause'and^that the agreement does not contain an 
indication that-?the ‘parties’ intended. vacancies in the ~ office 
loi^Be -supplied’ the provisións of , section 8(1) of ‘the 
Act seem to me to be still inapplicable -to the case. It 
is "now well settled that the Coprt has no inherent or 
absolute power..to' appoint. arbitrators and that its powers are 
only.those which are expressly. specified- iim the Act. "See tbe 
case.of In re: Smith & Service and Nelson & Sons (1). On a 
reference, to: the opening words: of clause (b) o£ section? 8(1), 
it will be found. that the section contemplates a number of.con- 
tingencies, -none-of which is present im the instant case. The 


first contigency is: .“If any appointed arbitrator neglects 

' Or refuses to act.” No. Major General in. charge of. the 
: - © - EUM : à 

(1) (1890) 25° Q BD. _ 545. TA E NE re a DE aes 
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, Administratiop, Eastern Command, has neglected. Or End to: 
act in the present case. The next .contigency is: ‘or is in; 
wapable of acting.” No appointed, arbitrator, that. is to say,,n9 
Major General in charge of "the Administration, Eastern Com: 
mand, has become incapable of acting, while still holding the 
„post. ; There; is no such Major ee holding ; such post now 
“at all.” The third alternative is:." or dies." Happily, no Major 
General in. charge of Administration, Eastern Command, has 
died. These three contingencies 'exhaust the list contained in 
clause (b) of section 8(1) and. since the present case does not 
- come under any of them, it is ‘clear that. the section is not appli- 
cable, although the arbitration agreement may. not exclude an 
intention to fill up a vacancy, if one. should arise. - Mr. Kar, was 
not slow to see the difficulty in his Way. and Was constrained to 
contend shat the present case must, be taken to, be a case .of a 
death of the appointed arbitrator. His submission was that the 
last Major General who was.in charge of the Administration, 
Eastern Command, must be taken to have; suffered a figurative 
death when-he relinquished. “the office and. therefore, since he 
was not succeeded by a Major General, a vacancy had arisen 
which the Court might step in -to fill under the pees of 
section 8(1) (b) and under the authority of the phrase ^ Or dies." 
To my mind, the suggestion made by Mr. Kar is plainly a fanci. 
ful one and should not be accepted. 

The unreported decision of Sinha, J. was cited by the -res- 
pondent in support of its case on this point- as well. After hold- 
ing that the Eastern Command bad not, in fact, been abolished 
and therefore . the post of ' , Major General in Charge, Adminis- 
tration, Fastern Command; .was ,still subsisting, Singha, J., pro 
ceeded to say that even, if be, held that a vacancy had arisen. he 
would*have held that the vacancy could be supplied. “ If there- 
fore," observed the learned Judge," there is no arbitrator avail- 
able. the Court, I think, is. entitled to appoint an arbitrator 
under section 8 of the Indian Arbitration Act.” With great 
respect to the learned Judge, I am unable to agree with, him for 
the reason which I. have already. given. ...,- 

. Assuming further that not, only. am Í wrong. án, my construc 
tion of the arbitration clause, but T. am also wrong i in my. construc: 
tion of ' section. 8(1) (b) in its application, to the present case, T 
would still net be prepared. tophold the erder for stay, in view 
of the circumstances of the case. At best ethe power of the 
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Court under section 8) (b) is only discretionary. * It used’ to bee 
thought at one time that the decision in In re: Ryre and, 
Corporation of Leceister (1), had lad down that the Word " may ” 

in the- "corresponding section of the English Act meant “ must," 
but the true effect of the decision has since been explained in 
the subsequent case of In ier Bjornstad and another The Ouses 
Shipping Company, Limited (2). There it bas baen held, what 
in fact the, section itself says in "plain terms, that in*whe matter 
of making an appointment in a vacancy created by the failure 
of the parties to appoint an arbitrator, . thé Court has always a 
discretion. "Will it be right in the present Case, to order a stay of. 
the suit im the expectatión that the parties may, by exchanging 
nominations between: thémiselves yet'appoint an agreed arbitra- 


. tor or that in default of their doing so, the Court mna appoint 


one?" I am not prepared, to say that it will be right to adopt 
that’ ‘course. _ The Correspondence which. has been exhibited iti 


the case, makes it plain “beyond: doubt that there is no chance 


whatever of the parties coming to any kind of agreement, What 


remains therefore is the-uncertain prospect of the ‘Court making 


an appointment. at some date or other.” I do not ‘think ‘that in 
view “of the nature (of the arbitration clause and ‘the situation 
which. has. arisen, it will Be right to prevent the court ‘from 


. exercising its normal jurisdiction and consign the dispute ‘fo the 


decision of-an arbitrator who may or may not be appointed 
and, if appointed, may not be appointed within a reasbnable 
timé: ` On behalf of the respondent, our attention was drawn 
to a decision of $: R. Das, J. when a Judge of this Court; given 
in case ‘of Subal Chandra Bhir v. Khan Br. Md. ‘Ibrahim ( (3). 
The case was. cited by Mr, Kar as if it ‘supported him. | m ‘Fact, 
however, the opinion expressed by. that very eminent, Judge > 
points to an opposite’ direction... Segtion 8 of the Act did not 
apply in“the case before ‘him, because there was no agreement 
to refer dispute to a. single’ arbitrator simpliciter, but” only an 
agreentent. for a reference to à single arbitrator With dn alter- 
native for a referènce to two." Section '8 being thus out of the 
way, the learned Judge still applied ‘his mind to the question 
as to whether ‘the fact that'an arbitration might prove infructu- 


otis should influence his decisión against directing a stay. "The 


difficulty in that case was that, according to the arbitration: agree- 
(1) (1953) 3. Q.B-D? 136. (9 (1948) 47. G.W.N. ES 
(3) (1914 2 Q.Be 67g. 7. 7 
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ement, if the Parties could not agree.to the appointment of a "civi. 
gingle arbitrator, there would be two ‘arbitrators, one to be —# 
appointed by each -party to “he ‘differénce. .The parties were la 
partners of a firm who were three in number and, quite obvious- Bharat 
ly, the arbitration agreement provided for the choice of two Construction to 
arbitrators by three parties, each;choosing one. The agreement o 
was thus. plairdy, unworkable or would almost certainly prove to umon e India 
be so, unl&fs two of the partners combined to nominate the same id n 


arbitrator. S. R. Das, J. recalled that the possibility of the P. B. 

arbitration proving infructuous had- not: prevented the Bombay Chakravartti, © J 

High Court from directing a stay in-the case of In re: Babaldas 

Khemchan' (1), but he considered it necessary to say that such a 

posibility should not be altogether overlooked in determining 

whether there was any sufficient reason why tlie matters in dis- 

pute should not.be referred to arbitration. : The inclination of 

his opinion is therefore obvious. Earlier in the judgment, his 

Lordship observed that he had doubts whether; in such circum- 

stances and in the exercise of his discretion, he should stay the 

suit and drive the parties to an arbitration which. would inevit- 

ably be infructuous. The casé, therefore, is a strong authority 

for holding fhat where an arbitration is beset with' difficulties 

and might néver be possible, the court should incline infavour 

of allowing the, suit to continue and against staying it. 

. In all the circumstances of the case, it appears to me that 

the présent case is not one where an order under Section 34 can 

be made or, in any event, the case is not one where the Court 

ought, in the right exercise of its discretion under Section 34.' 

direct the, suit to be stayed. "TET 
Ín the result, this appeal is allowed, the order of the learned 

Judge directing stay of the,suit.is set aside and parties are 

directed to proceed with tht suit. In view of the difficulty and 

the comparative noveltv of the point, there will be, no order for. 

costs, either before us or in the Court below. 
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ORIGINAL CIVIL. 


Before Mr. Justice R. S. Bachauat. 


MAHALUXMI BANK LIMITED 
v. 
CHOTONAGPORE INDUSTRIAL AND COMMERCIAL 
ASSOCIATION.* 


Jurisdiction—Oveidiaft by a Bank at its Branch—Application of the Pus 

ciple that debtor must find out its creditor. è 

Held—(i) The place of residence of the creditor on the date of insti- 
tution of the suit cannot be 1egarded as the place for payment where some 
other place for id is fixed by contract either expressly or by impli- 
cation. e 

(i) The Court cannot blindly apply the general rule and ignore the 
just implication to be drawn from the proved facts and the circumstances 
of the case. 


(u1) In the éase of current account it ıs well settled that the obligation 
of the banker 'to repay arises 'on demand and is limited to the office 
where the account is kept. In 

' ° 

(v) Though a loan by a bank on an overdraft account is repayable 
witbout demand, the loan is repayable at the office where the overdraft 
account is being maintained and the said account can be ascertained. 
The bank is under no obligation to accept payment at any office other than 
the office where the oveidiaft account 18 kept and to which the payment 
is to be credited. The bianch offices are agencies of one, and the same 


.bank, they are distinct trading bodies for certain purposes. 


The material is will appear from the comes 


* A. K. Sen; (Tr) for the Plaint#t, ' 


EOS Mukherjee for the Defendant. : 


The judgment of the Court was as follows: — 


R. S. Bachawat, J.:—This is a suit for recovery of the 
monies due to the plaintiff bank in respect of an overdraft account 
which the defendant had with the Ranchi Branch of the plain- 
tiff bank. The defendant exectted in fayour of the plaintif 


; 
* Original Side Suit No. 1996 of 1954, à. 
et á T 


. ; l : 
VoL. 95.) ` di ‘HIGH COURT. 


O9. l 
bank a promissory note dated August,i4, 1948 and a letter of 


© lieu byeway of security. In or about the month of October, 


. 1949, the Ranchi Branch of tlie plaintiff bank was closed and 
.the books and papers of that branch of the plaintiff bank were 
transferred to its Head Office at No. 135, Canning Street, 
* Calcutta. - 

By "letter dated February 20, 1951, sent from Calcutta, 
Mr. H. N. Sen, Attorney for the plaintift bank demanded from 
the defendant repayment of the said loan either to the plaintiff 
bank or to him as its attorney. 


By its reply dated February: .26, 1951, the defendant repudi- 
ated theeclaim died 


The suit was instituted on May 9, 1951. ; 


By consent, the issue as to > jurisdiction was triéd as a pre- 
HD issue. 


Before the overdraft account was opened, the defendant 
applied to the Ranchi Office of the plaintiff bank for the grant 
of overdraft facilities. I am not satisfied that the application 


was addressed to the Head Office. | "The original application has _ 


* 1954. 
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Bachawat, J. 


not~been produced. I am not also satisfied that Mr. D. P. Sen 


Gupta, a director of the defendant came to the Head Office or 
that he procured the sanction for overdraft by the Head Office 
ai Calcutta. This case was not, made bythe plaintiff bank on 
the first day of the trial. There is evidence to show that the 


Ranch? branch. obtained sariction of the Head Office for the 


grant of overdraft facilities to the defeudant.: The defendant 
had nothing to do with this sanction which was purely a matter 
of internal arrangement between the “Ranchi branch and the 
Head Office. Both the offer and acceptance relating to the 
overdraft were made at Ranchi. The inter- departmental sanc- 
tion of the overdraft byethe pen Office at palcu is not part 
of me cause of action. < . 


. The plaintiff's cpunsel cohtends that*the defendant must 
seek its creditor and pay the plaintiff at its Registered Office at 
Gala and therefore, the €ourt has jurisdiction, 

e j ¢* 
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In re: Elder (1), Brown, L.J. stated: 
EU" 
“The general rule is that where no place of payment 
is specified, either expressly, or by implication, the debtor- | 
must seek his creditor. In Haldane v., Johnson (3), 
it was held that a covenant for payment of rent where no 
particular place of payment is mentioned, is anglpgouse to 
a covenant to pay a sum of money in gross on a day certain, 
in which case it is incumbent upon the covenantor to seek 
out ne person to be paid and pay or tender ‘him the 
money." 


This rule should be applied with caution in d country. 
see Ramalinga Atyar v. "mS «shmi (3). , 

The obligation to pay involves: the A to find the 
creditor and to pay him at the place where he is when the money 
is payable where no other place for payment is fixed by the 
contract either expressly or implication. 

e 

Thus in the absence of an express or implied term to the 
contrary the prompt dower ought to be paid to the wife at the 
place she resides when the dower is demanded Tasilman Bibi: v. 
{baul Latif Miya (4). and principal and interest under a deben- 
ture ought to be paid at the place where the debenture holder 
is when the money is payable under the debenture. Fowler v. 
Midland Electric Corporation (5). In such cases the application 
of the general rule is necessary in order to preserve the obliga- 
tion to pav, because if the debtor is not bound to pay anywhere, 
thé creditor has got a right whiclf can never be enforcéd, Sec 


Drexel v. Drexel iS 


In Soriiram Jeeimull'v. R. D. Tata & Co. (7), the defendant 
carrying on business in Calcutta undertook to make good and 
(1) (1898) Probate Div. 119, 136 
(2) (1855) 8 Ex. 689. 
(3) (1941) A.I.R. Mad. 695. 
(4) (1985) LL.R. 63 Calc 736 
(K) (1917) 1 Ch. 686, 661. À ; T s 
(6) (1916) 1 Ch.e351, 261, 
(7) (1927) 54 LA. 265, e o 


T 3 ` 
.$ ` e. Q 
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pay to the plaintif company certain moneys due to the plaintiff 


in respect of dealings had by the Rangoon: Branch of the plaintif ` 


with itg constituents in the event of foss due to failure or sus- 


- pension of payment of tlfe constituents. The Judicial Com- 


mittee held that by necessary implication-of the contract to pay 
the plaintiff the defendant was under the obligation to pay at 
Rangoon where. the plaintiff had a branch office and was to be 
found for the purposes of-payment. Section 49 of the Contract 
Act imbêses a statutory duty upon the debtor to apply to the 
creditor at such place where the promise to pay is to be per- 
formed without application by the creditor and no place is fixed 
for payment. In the above case Lord Summer observed that 
where tlie debtor has not performed his statutory duty the section 


does not “ get rid of inferences that should justly be drawn from | 


the terms of the contract itself or from the necessities of the 
case involving in the obligation to pay the creditor the further 
obligation of finding the creditor so as to pay him.” The 
Judicial Committee held Rangoon, to, be the place for payment 
though the creditor had only a branch office at Rangoon. 


The place. of residence of its creditor on the date of the 
institution of the suit cannot be regarded as the place for pay- 
ment where some other place for payment is fixed by the ‘con- 
tract either expressly or by implication, see Sailendra Nath 
Mukherjee v. Ramsundar Ghosh (1), Riley v. Holland (William) 
& Sons Lid. (2). The Court cannot blindly apply the general 
rule and ignore the just implications to be drawn from the 
proved facts and circumstances of the case. 


In Srilal Singhania v. Anantlal (3), when the promissory 
note was renewed the creditor who had his residence at Byagal- 
pur lived mostly at Calciftta and he told the debtor that payment 
might have to be made either at Calcutta or at Bhagalpur or at 
such other place where he Happened to be living. Lort- 
Williams, J. held that the money was payable on demand and 
that at the. meterial time- when the money. was payable the 
creditor was residing at Calcutta and that in the- circumstances 


m 
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applying the general rule the GE of payment was , Calcutta 

The- facts of that casé are entirely distinguishable. P 
e ° 

In nS casé the overdraft account was opened, maintained 
and opérated upon at the defendant's office at Ranchi. The 
loans were advanced at Ranchi and on the dates.of the advances 
the plaintiff had a branch office and the defendant had its régis- 
tered office at Ranchi. Each loan was repayable without previ- 
ous demand as soon as it was made. The obligation to repay 
was in the eye of the law broken and the cause of action arose, 
instantly on the loan Norton v. Ellam (1) Quite clearly the 
appointed place for repayment was Ranchi where the creditor 
bad- its branch office and where thé overdraft account was main- 
tained. As a matter of fact all repayments were made at 
Ranchi and were credited to id defendant in its aoa 
account at Ranchi. 

In the éase of current account it is well settled that the 
obligation. of the banker to repay arises on demand and is 
limited to the Office where the account is kept, see Clare & Co. 
v. Dresdner Bank (2), and Joachinsom v. Swise sBank (3). 
Though a loan by the bank on an overdraft account is repayable 
without demand, in my opinion the loan is repayable at the 
Office where the overdraft account is maintained and the state ot 
accounts can be ascértained. The Bank is under no obligagion 
to accept payment at any office other than the office where the 
overdraft accóunt is kept and to which the payment is to be 
credited. It is well settled that though- branch offices are 
agencies of one and the same bank, they are distinct trading 
bodies for certain purposes. Rex v. Lovitt (4). 

A l e 

The term as to repayment at Ranchi is implicit in the 
banking transaction of the loans on the overdraft account. The, 
implication also arises from the course of dealings between: the 
parties, — ^ . | 
The application of the general rule to the facts of this 
case also indicated Ranchi às the place for repayment. In 

(1) (1887) 2 M. & W. 461. 

(s) (1915) 2 K.B. 576. 

(5 (1981) 3 K.B. 110,®126, 129-80. * . . 0... o O 
(4) (1912) A.C. 212, £19. i | 
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— 


PPlying the general rule regard must be had to the.proper place 


at the time when the money is payable.: On the several dates 
‘when the 4oans were repayable the defendant was under an obli- 
gation to seek the plaintiff at Ranchi where the plaintiff had its 
branch office and where the overdraft account was maintainee. 
The breach of the obligation to repay took place at Ranchi. 
The subsequent closure óf the Ranchi office does not shift the 
venue of the branch. l f 

I therefore find that by clear implication the place of répay- 
ment according to contratt is Ranchi and not Calcutta. 


4 


~ In my opinion no part of the cause of action arose within 
the jurisdiction of this court and accordingly this court has no 
jurisdiction to try this suit> 

< TA 


. The result is to be regretted because a large-sum of money’ 


is due to the plaintiff and the defendant's counsel in course of 
thé trial admitted that; he challenged only a few small items in 
the accounts. ` D 


~~ 


The plaintiff bank instituted and conducted this suit -in 

this court in good faith though it lias been unable to prove its 

*case by reason of the fact that its affairs are at present in great 
disordex MEH ih 


The suit is dismissed ori the-preliminary ground that this 
court has no jurisdiction to try the suit. . 


The suit 1s dismissed with costs. i 
e £^ i eve . J i e 


- 


= 


e 
H. N. Sen: Solicitor for the Plaintiff. - 
_ S C. R& Choudhury: Solicitor for the Defendant. | 


BERG .. Suit dismissed. 
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Before M r, Justice P. B. Mukharjt. 9... 4 
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E | PANNALAL PRAMANICK 
NARAYAN CHANDRA DUTTA. & Ors.* 


` a 
Mot lgage—Suit by a prior morigagee—Right of puisne mortgage im such 
sti, 
Held—the nights of a puisne mortgagee in a prjpr mortgagee’s suit are 
(1) the right to redeem the prior moitgage and (ii) the right to participate 
in surplus sale proceeds. But apart from these rights the puisne mortgagee 
has no further rights. A 


Common fairness requires in accordance with equitable principle that 
before the morigagor's property is sold he should have the right to redeem. 
The puisne mortgagee in a prior mortgagee's suit does not give the mort- 
gagor any right to redeem tbe puisne mortgage. Secondly a puisne, mort- e 
gagee shonld not have any right of sale in a prior mortgagee'e suit without 
redeeming the prior moitgage. Order g4 Rule g of the Code as well as in 
present Form 6 of App D of the Code for final decree of Sale this principle 
js expressly recognised by stating that the property is being sold not only 
because the mortgagor has failed to pay but also because the puisne mort- ^ 
gage has failed to redeem the prior mortgagee. 


The material facts will appear from the judgment. | 
P..P. Ghosh for the Appellant. ; k | 
.G. Mitter for the Respondents. 

e The A en of the Court MES as follows: — e. 
P. B. Mukhar]i, J. This is an application bya E 


puisne mortgagee in this Suit by the name Sm. Nirmala Sundari ` 
Dasi., She asks for an order on this application to be trans- 


, ferred trom the category of a defendant to that of the plaintiff 


in this suit and for consequential amendment of the plaint and 
she also asks for the reference now pending before the Registrar ` 
be proceeded with for sale of the properties. She makes an 
9 s : 
^ Original SuityNo gog of ig4e. | 
e + 
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“alternative į prayer in thie notice of motioy to be given the liberty 
to proceed with: the reference in this suit for having-the proper- 
ties sold for. the satisfaction of her daim on her mortgage in 
pursuance of the decree made in this suit dated the soth Decem- 
ber, 1949- | P 


v - c 
jag ES a 
1 ‘ aa’ 


— 


The tags may be stated briefly: By an indenture of mort- 
gage dated ‘the 19th May,'1934 the mortgagor defendant mort- 
gaged premises Nos. 86/1 Cornwallis Street, 7/C, Kiriti Mitter 
Lane, 31/1, Daspara and 31, Gdlaghat Dum Dum ‘in favour of 
the applicant. This mortgage in favour of the applicant was 
subject to-a number of prior mortgages. The applicant filed 
her mortgage suit being suit No. 158 of 1935 and a preliminary 
mortgage decree was passed in that’ suit on the 8th March 1935. 
The Registrar in his report made in that suit on the 23rd August, 
1935 Rue ue SHOE due. to the è applicant, 

This suit was filed a a prior mortgagee by the name Panna 
Lal Pramanick in respect of his mortgage relating to premises 
No. 7/C, Kirti Mitter Lane, 31, Golaghat and No.- 13/1, Das 
Para. ‘The plaintiff in this suit thereafter applied - to this Court 


for joining the present applicant as a puisne mortgagee as a. 
“ party to this suit and for final decree for sale of the properties 


for the benefit of the plaintiff and the other puisne mortgagee 
defendants in this suit. The final decree for-sale was made by 
consent pn the 2oth. December 1949 in this suit; It was by'an 
order of the 20th December 1949 that the présent applicant had 
been added às a: party to this suit and thereafter the aforesaid 


final decree for sale was made. The relevant provisions in the 


final dêcree will: have’ to’ be* noticed for determination of the 


point raised in -this application. But before setting them out 
l must observe that in the form of the decree it is stated that it 
was a suit for reopening the mortgage transactions dated the 
4th October, 1932 rientioned in the plaint of this suit and the 
decrees made in suit No. 1094 of 1935 for declaration that the 
defendant Narayan Chandra -Dutt a mortgagee is entitled to 
Rs. 4,630 under the mortgage dated tlie 4th October, 1932 and 


that the said defendant Narayan Chandra Dutt was liable for’ 


the refund of the sum of Rs. 8,645 [1/5 "This decree dated the 
20th M 1949 was 4 consent ‘decree. e Its relevant pro 
visiops are: wo x W d db 
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“It is ciad ordered and decreed with the consent” 
of the parties by. their respective advocates that the accounf 
of the defendant Sm. Nirmala Sundari Dasi in respect ot 
moneys due to her taken by the Registrar of this Court in 
her suit No. 158 of 1935 be treated as her account in this 
Suit and. it is further ordered” and decreed with the like 
consent that default having been made in payment of, the 
amounts due to the plaintiff and the said defendant Sm. 
Nirmala Sundari Dasi the said mortgaged properties or a 
sufficient part thereof be sold but not until the’ expiry ot 
six months ... . . . And it fs. hereby further 
ordered and decreed with the like consent that the money 
realised by such sale shall save as hereinafter mentioned 
be paid into Court and shall be duly applied afterededuction 
there from of the commission payable thereon and the ex- 
penses of the sale first in payment to the plaintiff of the 
total amount paid by him to the defendant Narayan Cbandra 
Dutt and then in payment of the total amount due to the 
plaintiff under the aforesaid decree in respect of her own 
mortgage . ... . . . and that the balance if any shall 
be applied in payment of the amount due’ to the said. de- 
fendant Nirmala Sundari Dasi." 


Under this decree the plaintiff in this suit proceeded before 
the Registrar for the sale of the properties and the applicant 
also took part in such reference for sale. The sale of the pro- 
perties was fixed for the 17th May 1952 but the plaintif- on the 
said date stated that he did not want to have the sale proceeded 
with as the plaintiff's claim had been satisfied and the plaintiff 
wanted to have the reference struck off.- Upon this tlfe issue 
has been raised by the present aplicant a puisne mortgagee 
defendant that having regard to the terms of the decree the sale 
should be proceeded with as the decree directed that there would 
be a sale in default of payment to the applicant as well. This 
is the point now for detérmination in this application. 

The point raises important problems of law relating to the 
rights of a puisne mortgagee defendant in a suit brought by a 
prior mortgagee for qnforcing the prior mortgage. ‘The law gn 
this point has beep controversial and requiries to be clarified. 
The puisne mortgagee is added as a defendant in such a suit 
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only. for he" purpose of. redeeming the prior mortgage if he `. Civi 
wished ang proving his mortgage and having the accounts taken. -— 
Such account of the puisne'mortgagee is,taken because if there ° 2: 

is any surplus,sale proceeds after meeting the prior mortgagee Pánnalal 
plaintiffs claim he can participate in Such surplus sale.proceeds „Pramanick 

as may be available for the satisfaction of the claim of the puisne M 
mortgagee. . Essentially and fundamentally therefore. the rights rein add 
of a puisne mortgagee defendant,in,a, prior mortgageeé’s suit! TE x 
are first the right to redeem the prior mortgage and secondly the P. B. 
right to* participate in, surplus sale proceeds.. But apart from — Mu&haji, J. 
these rights it is difficult to see how such, a puisne mortgagee can 

claim the carriage of proceedings, in. the suit and be substituted 

asa plaintiff and have the. properties .sold for the. satisfaction of 


‘such puisne mortgagee. . After all the'suit was,a suit by the prior 


mortgagee. If his claim-has been satisfied then no further. ques- 
tion of proceedings with the suit can normally arise. Except 
therefore the right to redeem and the right to participate in the 


surplus sale proceeds, I do not hnd that from;the purely legal 


point of view a;puisne mortgagee, should have any further rights. 

The problem however is much larger when it is judged trom 
the, more, general, aspect., After all a mortgage suit is instituted 
where, all subsequent mortgagees are, impleaded as defendants 
and where they are expected to prove their mortgages and their 
accounts, taken. It would seem to be unreasonable why in that 
context simply because the prior mortgagee at whose instance 
the sale had been ordered is paid off the other subsequent mort- 
gagees .with their mortgages proved should be relegated. to file 
different suits for enforcing their mortgages by sale and otherwise. 
From*this point of view it «ill appear that the law encoureges 
multiplicity ;of proceedirfgs. But the: balance of authorities 
which require to be examined on this point appears. to settle this 
point in favour of the stricter.and perhaps more, technical view 
of the law. I will also, attempt, to show after the examination 
of the authorities on the point, the law is not so insensible as 


itmay appear , g 0 a ee, 


ad 


ee e goes. aute oie eng 
In Pedavyasa, Ayyar v. The Madura Hindu Labha Nidhi Co. 
Lid. (1), it.is;said that the, puisne. mortgages. is. not. entitle to 
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Ervi. execute the decree for the amount due to him when no sale was 
a 


held. for the realisation of the amounts due to the pribr mort- 
Le gagee and that the remedy of the puisne mortgagee was a suit 
Pannalal for sale. "That decision also observes that from this point ot 
Pramanick ^ view Section 47 of Civil ‘Procedure Code was no bar nor was the 

M: decree in the previous suit a resjudicata. Kumaraswami Sastri 


1952. 


n n J. delivering judgment im that case with which Phillips J. agreed 
e 2 after referring. to thé decisions of Mackintosh v. Watkins (1), 
P. B. Kissory Mohan Roy v. Kali Charan' Ghose (2), Sururifigur Begum 


Mukharjt, J. v. Barodakant Mitter (3), C. P. Govinda Taragan v. Veeram (4), 
comes to the conclusion that in the form of decrees such as the 
present one that I am considering there is nothing to direct the 
mortgagor to pay off the subsequent mortgagees. It is true that 
the decree no doubt ‘declares the amount due to stich sub- 
sequent mortgagees. But the learned’ Judge observes: — 


“This was only with a view to enable them to share 
in the surplus should the properly be sold Owing to non- 
payment or the sum due to the plaintiff who was the first 


mor gage E i 


It'is said that the right of the subsequent mortgagees under 
the decree drawn up according to Form 7 of App. D. of the 
Civil Procedure Code is contingent pn the property being 
brought to sale for non-payment of the sum found due to the 
plaintiff mortgagee and the decree cannot be read as a decree 
directing the mortgagor to redeem each of the puisne,encum- 
brances within the time limited for redeeming the first mort- 
gagee. - The learned Judge proceeds to observe at page 94 yai 

e * i 


“The utmost that can be said is that if the first mort- 
gagee for some’ reason or other does not apply for sale in 
"+ spite of the fact that he has not been paid the other mort- 
3 gagees cari apply for sale in order to work out the rights to 
share in the'surplus if any. This is quite different from 
their applying to sell the property $o discharge the amount 
declared due to each of them." 


At the ‘conclusio Kumaraswami Sastri J. observes: —~ . 
(1) (1904) CL.J. 61. (D. (1909) 11 C.L.J. 563. 
(3) (1894 LL.R. 22 Calc 100. e(4) «(1911) IL R. 36 Mad. 33. 
l e$ e 
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“If the mortgagor pays off the amount for which alone 
a sale in default of payment was directed it is difficult to see 
how under the express terms of the decree each puisne en- 
cumbrancer can come forward and ask for sale. No time 
is fixed in the Decree for redeeming them. ‘There is no 
direction in the decree directing the mortgagee to pay them 
any amount and the right.to share which is dependent on 
therg being a sale and a surplus after paying off the plaintiff 
mortgagee cannot be enforced if for any reason the sale 
cannot take place at the instance of the plaintiff." 


Much of the difficulty and confusion on this branch of the 


law has been caused by the English practice as mentioned in 
Platt v. Mendel (1), and Daniel's Chancery Practice. But hav- 
ing regard to the provisions of the Transfer of Property Act and 
the present Civil Procedure Code the Indian practice is entirely 
different. In one of the more recent decisions of this Court in 
Shiv Kumar Prosad v. The Trustee for the Improvement of 
Calcutta & ors. (3), Chakravartti J. delivering judgment with 
which Ellis J. agreed observes at page 802: — 


“Tt is true that he (puisne mortgagee) gets a free’ ad- 
judication of his rights but the only practical relief which 
the.decree gives him is that he is declared entitled to obtain 
satisfaction of his dues out of the surplus sale proceeds if 
any be left after satisfying the plaintiffs dues (see Form 
No. 9). The puisne mortgagee cannot apply for a final 
decree unless he himself pays off the prior mortgagee and 
the right to apply for a sale arises only if the plaintiff's dues 
are not paid but not if the puisne mortgagee's dues are not." 

5 ® 


"The learned Judge proceeds to observe: — 


“When he is impleaded as a defendant in a prior 
mortgagee's suit he is brought before the Court whether 
he wishes to come or not and his rights are adjudicated on 
by the Court under the compulsion of Order 34 Rule 4(5).” 


(Q0) (884) 27 Ch. D. 346. à l l 
a VEM : i '. wur e , 
3) (1947) 51 C.W.N. 798. - à 
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GVEA, — ^ ` In referring to the Madras décision which,4 have just 
sas quoted ‘where it was said ghat the: puisne mortgagee could have a 
E right to apply for a sale if the prior mortgagée did nt Chakra- 
Pannalal' vartti J. observes that the Madras decision was one under the 
E irn old provisions of the Transfer of Property Act and such obser- 
osa Chandra Vation on that particular point was only in the nature of obiter 
Duta. iors: dictum Chakravartti J. at page 803 ays down: — 
ERN at 9 6 ? 
P. B. ; » "'Dhis supposed right: is not wárranted by the' Civil 
Mukharjs, J. Procedure Code as it now stands nor does it appear to us 
| to have been warranted by the old DNE of me Trans- 
7 fer of Property: Act.” 





© < + This particular point which has been the source of so much 
confusion. of law on the subject and so much of uncertainty. in 
legal thought was very carefully considered by Pugh J. on the 
Original Side ‘in Sárat Chandra Roy Chowdhury v. M. M. 
Nahapiet (1): The learned Judge there observes that prior to 
thie Civil Precedure Code of 1968 there Was a recognised practice 
on the Original Side of this court to treat the preliminary decree 
as being in favour not only of the first mortgagee but also in 
. favóur' of the second mortgagee' as observed by Sale J. in Kissory 
Mohun-Roy v. Kali Charan’ Ghose (2). "This principle Was 
extended further in the report of an applicatiom in 'the same 
suit and alsounder the name of in the Matter of ‘Kissory Mehan 
Roy v. Kali Charan Ghose (8), when Sale J. allowed a second 
mortgagee’ who wasa defendant under the liberty retainéd to 
him by the preliminary decree to come in and obtain an order 
for sale of the property outside Calcutta which was. subject only 
to the second mortgage not to the first. This previous practice 
on the Original Side of treating the'suit as one for the benefit 
of the second mortgagee developed on the basis of the English 
practice laid down in Platt v. Mendel (4), Pugh f. in Sara, 
Chandra Roy Chowdhury’s Case (1). : ue 


"It will be observed that this moine being based 
' upon-the old: practise of the Original Side does riot. profess to 


(1) (1910) LL.R. $7 Calc. 907-9. 


(3) (1894) I.L.R. 22 Calc. 100. A RAE / 
(3) (1896) LL.R. 24 Calc. 190; 1 aka 108. | : 
(4 (1884) 27 Ch. D, 246. -— | 
e * 
e$ - 


Vor. Se p | EET 


HIGH COURT. | ! 


k bein agregment with eee of the Transfer « ot Property 


i Act Ma US KA aa 
IM T DIANA E 

And. in support . di that- -proposition he quótes the. decision 
of Brett and,Mookerjee JJ. in Mackintosh' v. Watkins (1), hold- 
ing that under, the Transfer, of Property Act:the proper pro- 


dedure was, different and, that the second mortgagee was made 


i 
oe ae * teli } 


| party to the suit only to.have an oppertuntiy of redeeming: if 


the. , Wished a and, to participate rin the surplus. sale n 
mcos Publ. Me cp s 
uis a PEE this legal situation mor dtr to be ‘hard 
on, | the puispe g mortpagee ; in, fact it, is, not.so. '.. Common: fairness 
requires, in accordance with equitable. principle that before the 
mortgagor's property is sold he, should haye the right: to redeem. 
The puisne mortgagee in,a. prior mortgagee's suit does not give 
the, mortgagor ‘any right to. redeem the puisne. mortgage. 
Secondly 2 puisne mortgagee: should not have, any: right of. sale 
in,a prior, mortgagee’s suit without redeeming the.prior mort- 
gage. Indeed, in Order 34 Rule. 5. of the ,Code as well as in 
present Form 6 of App. D of the Code for final decree ot sale 
this principle is expressly recognised by stating that the, property 
is being sold Bot’ only because the mortgagor has failed to. pay 
but also because the puisne mortgagee has failed to rece the 
prior mortgagee. ,.:  . * . Me we os 
^ 
- Finding. this difficulty Mr. ,P. P. Ghose learned, counsel tor 
the applicant advanced the line of argument that although’ that 
may be the Jaw in. this case it is the consent decree made.in a 
suit for reopening a mortgage transaction and the terms of the 
decree are different from. the terms usually to be. found in mort- 
gage dectees. , Emphasis is therefore laid by, Mr. Ghose on the 
words in the:decree,: " defadflt, haying been, made in payment 
of the amounts due to the plaintiff and the said defendant Sm. 
Nirmala Sundari Dasi the.said mortgage properties or a suff- 
cient part thereof be sold". "Therefore it is argued that the 
properties áre being sold alio because the money due to the 
applicant puisne mortgage was not paid. But that stage is 
passed. The order for sale was taken by the plaintiff and not 
by the applicant. It was after the final order for sale had been 


» ` 


e e T 


() (90) 1 C.LJ. 3r. ; is 


19527 
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a 


Narayfn Chandra 


Dutta & 015. 
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Mukharjt, J. 
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$a 1952- 
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made at the instance ot the plaintiff' that the salé was fixed tor 


the 17th May 1952 and was avoided by the mortgagor defendant ' 


paying off the plaintiff. Therefore there is no othet order tdr 
sale under which any sale can be continued or held. The appli 
cant did not obtain any order for sale of the properties. ‘The 
reason can be supported also by what follows in the terms of this 
consent decree. The terms of the consent decree lay down that 
the money that was going to be realised by the saje was to be 
paid first to Narayan Chandra Dutt then to the plaintiff and 
only thereafter if any balance remains to the applicant. That 
to my mind indicates that even by the terms of this consent 
decree the only right is a right to the balance that the applicant 
has got and nothing more. 'To accede to the prayers of the 
applicant will therefore mean supplanting.the whole consent 
degree for sale and making a new decree altogether at this stage. 
Such a procedure will be unknown in law. The construction of 
this particular consent decree therefore does not appear to me to 
invest this puisne mortgagee with any novel and additional rights 
apart from those found in the usual decrees in Fus respect. 


For these reasons this application must fail apd is dismissed 
w th costs. 


S. K. Ghosh: Solicitor for the Appellant. 

s 
T. Banerjee & Co.: Solicitors for the Respondent. 
S,K.R.C. Application Me add 
Note: This Judgment was upheld on—by the Court of 


d appeal in Appeal No. 44 of 53 dated 92:53 by 
P. B. Chakravartti, CJ. and Lahiri, J. 


eq ve e 
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| ORIGINAL CIVIL, | 
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i e 
"Before Mv. Justice Sarkar. 


PROSAD NATH DAS 
v. 
í a JATINDRA KUMAR DAS & Ons.* 


~. 


Partition Suit —Receive? appointed of the properties—Whether co-shmer 
liable to pay occupation rent. ; 


Held—in a partition suit, a co-shaier in occupation of a fan shaic of 


the family dwelling house, can bc asked to go out without provision being 
made for his residence. 


Narayandas Deora v. Issurdas Deora è ors. (1), disunguished 
: ^ 
. The material facts will appear from the judgment. 


S. Chatterjee for the Plaintiff. 


A.N. Sen and J. N. Roy for the Defendants. 
The judgment of the Court was as follows: — 


Safkar, J.:—In this suit’ an order had been made 
appointing .a receiver of various ‘government and other 
securities and shares and of the rents, issues and profits of various 
immovable. properties, including a certain house. The order 
directed the defendants to deliver possession of the immovable 
properties to receiver. Such possession was delivered excepting 
of the house in which two of the defendants are residing. The 
receiver has not yet asked them to vacate: The present appli- 


cation is for an order:on these defendants to pay occupation 
rent. | 


It is said that in view of the.terms oí the order their occu- 
pation of the house after the date of the order is wrongful. They 


'(1) Suit No. 1700 of 1949 decided by Bachawat, ] dated 4th & sth 
September 1952 Unreported. , . 
e ý . 
* Original Side Suit No 2624 8L 1952 
1 : | ; pe 
; e 
[] + 


IVIL 


— 


1954. 


—_—— 


July, a9 d 
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LCLVIL. must therelore pay octüpation rent. qu is also said jhat il wag 
m. so, decided Narayandas Deora v. bssurdas Deora & Ors. (1). . 
61954: 
Naga? 
Prosad Nath Das I do not think Bachawat J. intended to lay down a broad 
"v.e proposition. In the case before hiin, the claim in the suit. itself 


Jatindra Kumar 


qued was for compensation for occupation of a portion of the joint 
re OFS. 


property by a co-sharér. Therefore, if a receiver 19 appointed 
a kav, jJ. in sucha suit and that par ty is directed to make over possession 
to the receiver, his default in doing so may fairly be. said to make 
him liable to pay occupation rent. Bachawat, J. followed the 
case of Yorkshire Banking Co. v. Mullan (2), which was a case 
of a receiver having been appointed in a mortgage suit at, the 
instance of the mortgagee. The mortgagee 1s entitled Lo 
possession of the mortgaged, property and therefore the possession 
thereof by the mortgagor after a receiver has been appointed 
becomes wrongful. Reference: was also made to the case of 
Pulin Behary De v. Satya Charan De (g) This was a suit 
by one co-sharer against another in which the plaintiff, in 
substance, complained of ouster by the defendant. It was on 
these facts that the possession by thé defendant ef the’ property 
in suit after the appointment of a receiver was held to be 
wrongful. "NES a 2 
. The present case is entirely different. Here no tlaim is 
- made against the. defendants for their occupation of the "house 
in question, neither is the petitioner entitled to possession of 
the property from the: defendants nor is there any allegation ‘ot 
ouster by. the defendants.. I therefore.do not think Wai the 
decisions cited above conclude the point. '. "i 
ENT ET pi? ud ie AE es "y qiii ee SE oh 
Da The facts hers are that one Radhakanto Das. left a will under 
which the properties in suit.have now come to the parties ‘to it, 
who are his sons and grandsons. The house in question was 


the residential house and the will directed that his descendants 


NG Uis x 





' u 1 t Fa : Fi r'a 
. (1) Suit No., 1700 of . 1949 decided. by*Bachawat,: J.-dated qth & 5th e 
September, 1952 Unreported 


(2) (1887) 35 Chê D. 125. ES "n TM 
? . ` 
(3) (1920) A LR. Calc 319. e * "T 
06 - i ' : i 


| > ao 


. $ i 
e 
|| t " 
Vor. 93] : HIGH COURT. P d 81 
f. , , ; | 
would reside in the house, at least, till the death of his widow owt” 
* » e 4 
which event happened shorely before the suit: The suit is X 
for administration of the estate and for its partition in terms 10954. 
of the will. It is not disputed that the parties are all entitled Prossd Nath Das 
o reside in the house till it is partitioned. Nor is it disputed ^ v. 


that a co-sharer is not liable to pay compensation for occupation Jatindra Kumar 
of 4 joints residential house.so long as such occupation does not uuum 
amount to an ouster of the other co-sharers. True, some of the TU J. 
parties arg not residing in that house but it is not even alleged 
that the defendants residing there are in any way responsible tor 
this. No ‘complaint is made either in the plaint, or in the: 
petition on which the receiver was appointed nor in the present 
petition against the defendants regarding their residence in the 
house.  ' "E < z 

I am not aware of any principle by which in a partition suit, 
a co-sharer in occupation of a fair share of the family dweling 
house, can-be asked tọ go out without provision being made for 
his residence. That in my view would be a most inequitable 
thing to do. eThis is what I am asked to do. I am unable to 
accede to, that request. 


It is then said that tlie defendants should have at the time 
the orBer for teceiver was made, obtained permission to con- 
tinue to reside, in the house free. It is said that in view of the 
form of the order, it is too late now for the defendants to claim 
a right to reside in the house free. I do not think that this is 
a fair argument. The point as to whether the receiver would 
get vacant possession from the defendants in residence was net 
raised at all and was in nobody's mind. It is obvious, because ` 
no complaint had been made that the defendants’ possession 
was in any way wrongful. Indeed the receiver bad been appoint- 
ed on the application of one of the defendants who opposes 
this application and says that though he does not reside in the 
house, he has one room df it in possession locked up where he 
has kept his things.. The point cannot be said to have been 
decided. | 


: ° 
* I have come to the concfugion that the form of the order 
does not decide the questión. In my view the order never 


. 0 ` 
ri e 
e. . vt ° 
*e » 1 c 
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CEN intended that the parties. living TR Swelling house should 4 
“in vacate. All that it méant was that the receiver shguld takee 
formal possession thereof. That i$.quite clear because every the 
Prosad Nath Das petitioner has not asked the receiver to call upon the deten- 


v. dants to vacate. 
jatindra Kymar l 
Das &- ors. 
If it is necessary, L would. go urhe and say that in my 


arg J. | discretion I do not propose to direct the defendants’ fo pay an 

i occupation rent as that in my view, would in the circumstances 

of the case, be most inequitable. It cannot be right in a parti- 

s tion suit in the absence of special circumstanees, ‘by means of a 

-receiver to deprive the parties of all their properties and even 

their dwelling house and make them shift for themselves. I 

will repeat that no special circumstances were relied upon in 

this case and the only ground on which the order was sought was 

that the defendants were directed to make over possession. to the 
receiver and have failed to do so. 


In these circumstances I refuse the application. - There will 
be no order for costs. E 


= 


L. M. Dutta Sinden Solicitor for-the Plaintiff. 


J. M. Rakshit & Nan & Dey: | Solicitors for the Defendants. 
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S,K.R.C. "à Application refused. 
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S0. cs - Before Mr. = Justice Chunder. ` ° 


GOLAM AHIA ia) or EHIYA 


e- = -0 
A i 


d | LUTFAL HODA (alias) HODAI & ank." - 
] a |, 09 d: 
Megane of - E ME Under bichon 426 -I: P. | Ics aa 

, Criminal, Procedure Code will apply here. : ‘ 

The Prosednion? case "Was that the- accused Bad saanak earth bot 
the land of the complainant and as earth has some value, . whatever may 
be its actual worth, the accused in-law committed mischief under Section 
426 I. P. C. if facts are proved:-. The Magistrate does-not find on the facts 
that no Magistrate to say, that the value of the loss not having. ‘been stated 
by the ROI UAE the accused must, be _ acquitted. |a 

If the Magistrate thought ‘that the accused on not full Notice of the 
offence, under Section 242 Cr. P. C., that he had. to answer in that very 
Magistrate’s Court, the proper.procedure of the Magistrate would have been 
to explain the offence as fully as the Magistrate was capable -of till he was 
satisfied on thaj score and try the accused again after the accused had full 
notice- of the Bd he had to meet. 


Q4! 


The paier facts will appear from the, jndgment, 


^- 


< Franendra Mohan De for the Petitioner, 
G. Chatterjee for the Opposite Parties, 


T he judgment of he Court Was as. follows: ae 
3 l 8 
'Chunder, J.:— This Rule was issued: against an del of 
acquittal of an "accused ;person by a, Magistrate, First, Class, 


Burdwan, of an offence Hunger Section 426 of ‘the Indian Penal 


Code. 


-— 


' Itis ik surprisin that a Magistrate of the First’ Class is 
D ignorant of. the indian’ Penal Code or the Code of Griminal 


* Criminal ‘Revision Case No. 198 of 1954 us art Order of acquittal 
of*a person by, a Magistrate.” Fifst Class, Burdwin, of an offence under 
- Section 426 Indian Penal Code.. ” ~ e 
erede T UM | 

: m Po 
E . 
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i A Procedure. He has not ea at all into the facts Of the case, ' 
but acquitted the accused-on two se-called preliminary points. 


1954. 
eR 
Golam, Ahia The prosecution case was that the accused had excavated 
(alias), earth from the land of the complainant and as earth Bas some» 
Ghulam "Ehiya f 


value, whatever may be its actual; worth, the accused in law 

Lutfal.Hoda Committed mischief under Section 426 of the Code, ffefacts "are 
* — (alias) proved. 'The Magistrate does not find on the facts that no 
Hodai & anr. Magistrate to say that the value of the loss not having been 
stated by the complainant the accused must be acquitted. ‘The 
Magistrate would have been justified in not trying the accused 
for any of the graver offences like Section 429 etc. as the value 
was not:stated, but any value, however trifling it may. be, is 
quite sufficient for an offence under Section 426 of the Indian 
Penal Code and the taking earth from some ones land certainly 
deprives him, of or destroys some property which has some. value. 
Therefore, there was no reason.for an acquittal on that prelimin- 
ary point, by the Magistrate. He should have gone into the 
facts. E 


' His second preliminary point is that the offence was not 
fully explained to the accused under Section 242 of the Code 
of Criminal Procedure. If-he thought that the accused had not 
full notice of the offence, under Section 242 of the Codę that 
he had to answer in that very Magistrate's Court, the proper 
procedure for the Magistrate would have been to explain the 
offence as full as the Magistrate. was capable of till he was 
satisfied on that score and try the accused again after the 
accused had full notice of the: offence, he had to meet. That 
omession by the Magistrate himself gave the Magistrate no*power 
to-acquit the accused- person without entering into the merits 
of the case at all: As-I have said, it is time that a First Class 
Magistrate made ‘himself acquainted with the law which he is 
dispensing. 


The. Rule is accordingly. made, absolute. The acquittal 
is set aside and, the matter is remandéd to, be tried by some 
other Magistrate to be selected by the District Magistrate 
Burm The 8th; pHs 1954. . 

‘KPT, O “o. * Rule made. E : 

: * ` and the matter is — 


à 2 remanded. 
e 


HIGH COURT, . 


CIVIL REFERENCE 
Before Mr. Juss G Lahiri. 
BHUPATI SINGH & OTHERS 


v. 


TNANENDRA: KUMAR CHOWDHURY* | 


Cosiri- Fees Act, Seés. 5, 7 (3v), 8c—Siiits Vluatión Aci, Secs. jee 
Procedure jo bs adopitd when a suii, valued at Rs, zoo)- for the purpose of 
Court-Feas bui valued at Rs, 5, 5ooj- for the purpose of jurisdiction, is | tried 
by a Subordinate Judge wilkowi any èbjecfion vaised - by pov and 
thereafter an appeal is preferted ió H igh Court. 


The suit was for declaration of plaintiffs’ occupancy‘right in the dispu- 
, ted land and for permanent injunction restraining, defendants from inter- 
` fering with plaintiff's possession. - Ín the plaint, plaintiffs alleged that the 
' present market value of the properties in “dispute was Rs. 5 ,500J- and the 
net profits from the properties amounted to Rs. 175/- and fifteen times the 
net profits weg equivalent to Rs. 2.625/-. The aforesaid amounts were 
mentioned in the plaint for the purpäie a of determining the jurisdiction of the 
Court, but plaintiffs paid Couti-fees on Rs. 109J- only at which they valued 
the relief for an injunction. Ih thé Trial Court An issue Wad iái&éd about 
sufficiency of Court-fees but at the: trial’ that issue "was "not pressed; The 
Subordinate Judge, in whose court the suit, was filed, having | ismissed the suit 
on merits, plantiffs have préferfed appeal to the High Court. The memo- 
randum. of appeal presented to the High Court, has been valued by plaintiffs 
at Rs. 5 ,500]- but plaintiffs have paid Court-fees only on Rs. 100j-. The 
Staitlp-Reporter took objection to putting two valuations, onc for jurisdiction 
and another for Court-fees. The matter was then considered by the Taxing 
Officer. As the duéstion iš - oné bf general imiportancé, the matter wf 
placed before, the Chief Justice for being considered by a Judge mM. 
Heli—that the suit comes under Socios. 7 (iv) (c) of the Court-fees 
Act ; that, as such, plaintiffs, have the right to value their own relief subject 
to tevision by Góurt ündez Section Bc of the Cóüri-fees | Adt : ; ‘that; as no 
rulés have beéri franied to guide courts in making such £evisióri, thé valuation 
given by plaintiffs bf the relief*for injunction in their plaint cannot be revised 
or altered by.Court ; that; the suit coming under Section T(iv) of the Court- 
fees Act, itis governed by Section 8 of the Suits Valuation Áct which requires 
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that the value as determinable for computation of Court-fees and the value, 
for purposes of jurisdiction shall be a single valuation both for the purpose 
of jurisdiction and for the purpose of Court-fees. 


Held further—that if the valuation of the suit and of the appeal to the 
High Court be Rs. 100/- only, neither the Subordinate Judge had jurisdic- 
tion to try the suit nor will the High Court have jurisdiction, to enteqtain 
the appeal; that,.so far as the decision of the Subordinate Judge is concerned, 
plaintiffs are protected by the provision of Section 11 of the Suits Valuation 
Act in as much as defandants did not raise any objection with regard to the 


" Subordinate Judge’s jurisdiction to try the suit : that so far as the appeal to 
‘the High Court is concerned, Section 11 of the Suits Valuation Act will not 


help plaintiffs i in as much as the appeal has not yet been heard and the, 
respondents Have not yet entered appearence ; that in a Section like this. the ^; 
proper procedure will be to require plaintiffs to amend the valuation in the © 
memorandum of appeal and in the plaint either at less than Rs. 5000/- or 


‘more than Rs. 5000/- and, according as they do that or not, they will have 


an appeal to the High Court or somewhere else ; that, so far as this appeal 


‘to the High Court remains valued at Rs. 100/- only, it cannot be entertained 


by the High Court and the memorandum of appeal will be returned to the, 


Reference . under Section 5 of the Court-fees Act. 
Suit for declaration of title and for permanent injunction. 
: The material facts will appear from the judgment. 


| . Basanta Kumar Pahda for the Appellants. 


E Hemendra Kumar Das, Gêni Govt. Pleader for the 


_ Respondent. 
e The judgment of ie Court was as follows :— e 
$. C. LAHIRI, J :—This is a reference under section 5 of m 
Court Fees Act. . e 


The - plaintiffs who are the appellants in this Court filed 
a suit in the court of the.Subordinate Judge, Second Court, 
Midnapore, praying for (a) a decl&ration that they had an 


‘occupancy tight in the disputed land on the strength of a 


settlement and lso‘ ón the ground of possession for more 
than twelve years ; and (by Yor a permanent injunction 
“restraining ‘defendants Nos-1. apd,2 from interfering with 


" eq ^. 
©. 4 


P VOL. MH 


HIGH COU RT. : 
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&-the Single T onthe strength of naa which : 
» bad been obtained. by them. In pasegrph 14 of the plaint 


E plàintifts alleged that she present. market value of the 
properties in dispute is Rs. 5,500 and the net profits from 
the properties amount 'to Rs. 175/- and fifteen- times the 


* net profits, will be equivalent to Rs. 2,625. The aforesaid 


amounts were.mentioned for the purpose of ‘determining 


the juridiction of the Court, but the plaintiffs were” in. 


possession of the disputed lands  and.that .defendants Nos. 
1 and: 2? were . merely threatening to dispossess the plaintiffs. 


The plaintiffs, tHerefore, valued the relief for an injunction ' 


against defendants Nos. 1 and 2 at Rs. 100/- and | paid court 
fees upon that amount. In the trial court an' issue was 


raised asto whether the plaint had. been sufficiently stamped. 


At "the trial, however, this issue .was not pressed and it 
was, decided in favour. of the plaintiffs. - Asa result of the 
trial, the learned Subordinate Judgé has dismissed: The 
plaintiffs have brought this appeal. The memorandum of 


‘appeal, “which has-been presented to, this- court, has been 
P yalued by the plaintiffs at Rs. 5,500/- presumably-on the basis 


of the valuation which’ was given ` by the plaintiffs in para- | 


“graph 14 of the plaint asito the market value of .the pro- 
perties in dispute. The courtfees, however, were paid by 
the plaintiffs on the valuation of Rs. 100/-.- The Stamp 
Reporter took: an objection to the manner in-which the 
plaintiffs. have put.two valuations'for jurisdiction and for 
court-fees. ` It was pointed out that under section :8 of the 
Suits Valuation Act, the valuation for the purpose of jurisdic- 
tion fhust follow and ` be “he same as the valuation for tife 
purpose, of court-fees,- and that, at any rate, there must bé a 
single valuation. both for the Purpose of P dn ua E 
the purpose of' ta ace 


ui 
+ 


The oe Reporter bas Eher ee duc in this casé 
as: the over-valuation fnade by the plaintiffs has resulted in 
the suit being tried by a Subordinate Judge, the plaintiffs 


` must be directed to amend the; valuation, to a figure Which, is 
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^. + The matter. was then considered bY the Taring-4 


Officer and upon a ‘review of the authorities on the point, 6 
the Taxing Officer came to the? conclusion that in' view of a 
judgment of Sir Asutosh Mookerjee in case of Salendro 
Nath Mitra v. Ram Chandra Pal (D there was some 
difficulty in ‘asking. the plaintiffs to value the appeal or the” 


| plaint at a figure higher than Rs. 100/- and as the question, is 


a: question of ‘general importance, he placed the matter 
before the- learned: Chief jus for Fn considered pi a 


Judge ic 1 


ə eh E 
La M f 


(COM m. “Panda appearing in support of T plaintiff. appellants 
‘has conceded. that‘ the case -éomes under’ section , 7° (iv), “but 
he contends that it-comes under section 7 7 (iv) (d) of the 


— Court-fees "Act. ‘On behalf of the- State, the earned ' Senior 


Government pleader has contended that the case really comes 
‘under.’ section 7-(iv) (c) of.the Court Fees Act.' On a 
consideration of the prayers made by.the plaintiffs i in their 
plaint, it seerns to me that the prayer for ‘injunction is ‘really 
a'eonsequential relief which flows from‘ or is ancillary to the 


prayer. for.declaration made'by thé. plaintiffs in their plaint. 
b: fherefore hold that- the present: case Gorhes under sêction 


7 iwa), but the question whether the case” Comes: pnder 


. clause (e) or clause (d) is of rio practical importarice in this 


case, because in: either -casé-the plaintiffs will have a right to 
value their: own relief sübject,'of coutse,to the provisions of 
section '8G “ofthe -Gourt-fees Act; under which the Court is - 
given the-pówér to revsie the valuation put by the plaintiff, 
Wit appears:to the Court to be grossly inadequate. In view 
of the FullBench decision-of this Court however, in’ the case 
of. the" Narayanganj Central Co-operative Sale ‘and Supply 
Society, Ltd. v. Mafizuddin Ahmed (2) and” the decision 


of this Court in the case of Sarojemohan Chatterjee v. — 


Jibanmull Babu:' (8) 1tcannot now ‘be disputed -that having 
zegard.to ie fact that EAE: to the pone allegations 
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T are in kisa an of the lands in dispute the valuation 
„given by. the plaintiffs for the relief asked for by them cannot 
be revised" by the Court in the absence of rules framed for 
that purpose. The valua oi of the relief for injunction 
which has been given by the plaintiffs in their plaint cannot, 
“therefore, be revised or altered by this Court. Since, 
however, | the suit comes under section 7, paragraph (iv), it is 
governed” ty section 8 of the Suits Valuation Act which 
requires that in a suit of this descripticn "the value as 


determinable for the computation of sh and the value 


for purposes of j&risdiction sball be the same." It has been 
established by a series of decisions that this provision of the 
Suits Valuation Act means that there must be a single 
valuation» both for the purpose of jurisdiction and for the 
‘purpose of court-fees and further that the valuation for the 
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purpose, of - jurisdiction shall be determined by the valuation , 


for the purpose of coutt-fees, but not vice versa. [Vide 
Sailendra Nath Mitra | € Ram Chandra Pal :(1) and 
In the matter ‘of Kalipada Mukherji | (2).] If that be so, the 
valuation of ehe preseut suit and the present appeal must be 
Rs, 100/-, but in that case neither the Subordinate Judge 
would have jurisdiction to try the suit, nor will this Court 
have the jurisdiction to entertain this appeal, because I am 
infornted that. the Munsif of Jhargram, where the disputed 
properties are situate, has pecuniary jurisdiction up tothe 
value of Rs. 3,500/-. If the suit had been properly valued by 
the plaintiffs in the trial Court, the Munsif of Jhargram would 
have been competent to try the suit and the appeal to this 
court would be incompetent, because the value of the subjecte 
matter .of the appeal is * below the minimum pecuniary 
jurisdiction of this court. So far as the decision of the 
Subordinate Judge is concerned, the plaintiffs are perhaps 
protected by the proyision of section 11,0f the Suits Valua- 
tion Act which provides that “an objection that by reason 


of the over-valuation < * ofa suit * * 
a Court of first instance x * which had not 
» (1) (921) 25 GW.N: S. ^ e 
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jurisdiction with respect to the suit - ee CEE eines 
jurisdiction with respect thereto shall not’ be entergined bye 


an appellate Court unless the Sbjection was taken in the 
court of first instance at or before the hearing at which : issues 
were first framed Oox . * or the appellate Court, 
is satisfied, for reasons to be recorded by it in writipg, that 
the suit * * was overvalued or under Wlued, and 
that the over-valuation or under-valuation thereof has 


i prejudicially affected the disposal of the suit". In the present 


case the defendants did not raise any objection as to the j juris- 
diction of the Subordinate Judge to try the suit, Therefore, 


: under section 11 of the Suits Valuation Act, they are preclu- 


ded from challenging the decision “of the Subordinate Judge 
on the ground of absence of jurisdiction; So far as the 
appeal to this Court however is concerned, segtion 11 will not 


apply, because the appeal has not yet been heard and the | 


respondents have not yet entered apperance and it will be 
open to the respondents to take a preliminary objection as to 
the maintainability of the ‘appeal in this Court on the 


ground that the valuation of the appeal is only Rs. 100. In - 
, a;situation like this, it seems to me that the procedure 


non by Sir George Rankin in the case of In the , . 


matter of Kali Pada Mukherji (1) „should be followed. In: 
ie case his Lordship made the following observations’ at 


page 876 : 


*ted the value for purposes of jurisdiction to be a figure’ which ` 
has resulted in the-case being already tried" by a Subordinate 
Judge. It will be open-to the plaintiff to value it at'less than 
Rs. 5,000]- or at more than Rs. 5,000/- and,. according’ as. he 
does that or not, he wii bave an appel to the ix PONE ot. 


I 


somewheré else”. " g 5 
Applying TT ouscicia to the circumstances of the present 
case, Í think the uem thing for me to do will bs to require 
"N e : ~~ " 
(1) dig CQ. W.N. * ' 80... 132 40 
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“But ike figure at which he (plaintiff) values it isnot to = 
Pe less than Rs. 2 ,000/- in view of thefact that be has represen- . 
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‘appeal at less than Rs. 5,000/- or more than Rs. 5000- and ~ 
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"HIGH COURT. 


^ hic plaintifs f to ain A valuation in the memorandum of 


“appeal - 4 evell as in the plaint, but the figure at which the 
plaintiffs will value the plaint and the memorandum of appeal 
must be over Rs. 3,500/-, which, I am told, is the maximum 


, limit of the pecuniary jurisdiction of the Munsif of Jhargram. 


In this case also the plaintiffs will have the liberty to value 
the relief asked for in the plairt and in the memorandum of 


according as they do that or not, they will have a right of 
appeal in this Cojirt or elsewhere. The taxing officer refused 
to make this order, because according to him the decision of 
Sir Asutosh Mookerjee in the case of Sailendra Nath 
Mitra v. Ram Chandra Pal (1), stood in the way. In that case 
"Mookerjee,. J, was dealing with a second appeal and the 
objection as te jurisdiction had not been raised either in the 


--court of first instance or in the lower appellate court and 


there was:no doubt that a second appeal would lie even upon 
the valuation: which the plaintiffs were required to give and for 


that reason , Mookerijee, J, observed that section 11 would 


protect the plaintiffs. In the case ‘before me, however, 


although section 11 of the Suits Valuation Act will protect the . 


plaintiffs’ right so far as the decision of the Subordinate 


the plaintiffs with regard to the appealin this Court. For 


| that reason I have come to the conclusion that section 11 of 


the Suits: Valuation Act wil have no application to the 
present appeal and if section 11 stands out of the way, the 


.,ronly dgcision which will goyern the rights of the parties 


be the decision of Sir Geosge Rankin in the case of Kalipada 
Mukherji- (2). 


Mr. Penda ’ appearing for the appellants has invited my 
attention to a decision of the Supreme Court in the case of 
Kiran Singh v. Chaman Paswan (3. Inthis decision their 
Lordships have considéred the effect of section 11 ofthe 


‘Suits Valuation . Act as well as of section 21 and section 
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‘Judgee is concerned, that section . will be of no assistance to ` 
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99 of the Code of. Civil Procedure, After cbisidering 
those sections, their Lordshipg laid down thè following” 
principle : 

"The policy underlying sections 21 and 99 of the Code 
of Civil Procedure and section 11 of the Suits Valuation Act. 
is the same, namely, that when a case had been tried by a 
Court on the merits and judgment rendered, it Stould “not 
be liable to be reversed purely on technical grounds, unless . 
it had resulted in failure of justice, and the policy of the 
legislature has been to treat objections te jurisdiction both 
territorial and pecuniary as technical and not open to con- 
sideration by an appella court, unless there has been a 
prejudice on the merits”. This decision certainly aŝsists: 
Mr. Panda’s clients so fe as the decision of the Subordinate 
Judge is concerned and, as I have already poirfted out, it will 
not be open to the respondents to challenge ‘the decision of 
the Subordinate Judge on the ground of want of pecuniary 
jurisdiction i iri view of the fact that they did not raise that 
point in that Court; but this judgment of éhé Supreme: 
Court will not help the appellants, so far as the present 
appeal is concerned, because, in my view, if the memorandum 
of appeal in this Court is valued at Rs. 100/- only, it aa, 
be entertained by this Court. 

For the reasons given above, I direct that the De 
should be given time till the 30th November; 1954, to file an 
application for the amendment of the valuation in the memo- 
randum of appeal as well as in the plaint on the lines indicated 
ebove, and they will also pay deficit court fee dn the amended 
valuation within the aforesaid timé. 

I have given time till the end of November, 1954;. at the 
special request of Mr. Panda, who has represented to me 
that his clients being agriculturists cannot, at this season of 
the year, collect sufficient funds. If the valuation in the 
memorandum of appeal and in the plaint be amendéd and the 
deficit court-fees paid as directed above, the memorandum of 
appeal will be registered, failing which it will be returned to 
the learned Advodhte. uio 


* i A pfelons directed £o file an abplication 
for amehdrftent of the valuation. 
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Clause 12 of the. Len "Patent—Grarit of age when caüse of action is - 


. alleged to. have arisen partly within and: partly. without the jurisdiction 
—Application for revocation—Plaint most material document for dectsion 


Matters. to. be- taken i into .consideration —Balance -of convenience, if can . 


- be taken into considerdtion—Nature- of jurisdictiori conferred ` ‘by Clause 
- I2—Granting of leave, if discretionery—Power: of Court . to. révoke. leave 
granted ex- pn mi of teave; if an irretrievable act of Court. 


Clause 12 of the Litters Patent the most material document to be considered 
is the plaint itself. Where the-plaint discloses that the registered office of the 
Plaintiff ues d in Calcutta and that the Defendant's employment is 
controlled fro cutta but all the acts of the Defendarit giving rise to the 


In T oF tme y an Rope for revocation e leave granted. under 


s cause of action had arisen.at Muttra where. the Defendant works-and resides 
"and where the Company has its undertaking, balance of convenience, inter. 


alia, is & material factor for consideration of Hie PE for revocation. 
Clause: 12. of the Letters Patent grants power to thè- High ‘Court to try 
and determine’ suits of every description broadly classified into two divisions, 
namely, (a). suits -for land and immoveable. property and" (b) other- suits. 


^ Total, and- absolute jurisdiction i is conferred upon the Court by Clause 12 
_- in respect of suits for. land and immoveable property situated wholly within 


- its jurisdiction arid in respect of suits,-other than for land and immoveable 
. property, ‘where. (he cause of action has arisen wholly within its jurisdiction 
and also where, at the time of institution of the- suit, the defendant dwells 
“or carries on business or personally -works | for- gain within its jurisdicgon, 
irrespective of the -fact where tke cause of:action-arose. In these categories 


~ of cases the jurisdiction of the Court- is absoluíc.- The other class of juris- 


digtion conferred by Clause 12 is in respect of suits in which part of the 
land is situated or part of the cause of-action has arisen within the juris- 
diction.. In such cases there is only an inchoate jurisdiction which- comes 
.into action upon the Court granting leave and by: granting such leave the 
E acquires a tentative. jurisdiction which 3s liable to exception by the 
. Defendant: In granting this leaye and assuming jurisdiction : ‘the Court 
goce a:judicial function according to its-discréetion. It can re-consider 


its ex- -parte- act on ‘the principle that no ex-parte act of the Court should ' 
cause harm or pee to as a wd he, Ban “of such leave is not an. 
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UU. Crvm. > inretrievablé act of the Court: taking- p its jurisdiction and leaving r no "m 
V C"-— - except appeal; to revoke the leave Court in granting anf revoking * F 
" E ae leave unde? Clause 12 can. take- into, accoi nt; amongst others, such relevant zT 
"p. ` factors as the subject. matter of the suit, the parties to the: suit, the witnessés ^ 
| Muttra- x Electric -Tequiréd for proof of the respective: s of the’ parties, expenses of. trial, ~- 
i: Supply Co. Ltd; "M Oen tlie balance. of: convenie jn.a “particular case. ,7 o^ v, 
= i NG a : t 3. apy hi xS os PEE: t 9 - 
TE Gopal : am _ Application: for- ‘revocation DE lave under ‘Clause, v of the - | 
i _ Kulasrêsthi: : 
lle E Ln Patent Py the Defendant. NET du T l "i F rum 
5 05 4 He ous | an E. | | 
Mukharji, J J. Ar niet: on die ground dist the defendant ‘resides 
| AP. 5. cos foid jurisdiction of this Court but that a part of the cause 
2°" ."of action, arose within and a part. outside the Ordinary Original 
s Jun of mus Court. 2 + pP NEC A A 
Da f ae ; l fe ae dus zc ^ eC MEM 
F eR uer d de material facts will appear from a Tigement: s DT 1 
a oa i l : E $ A i " 
"152 i zT. P. JD fort ine Applicant Defendent, ‘ A M E MEE 
Meer Rm " . N NE 7 $e "m 
EX IMEEM ^L. Mulherié, R: Goho, G. N: Nandi for, th Respongent, _ & 
: m i s Plain tiffs - oo : E. " m a d ich na : ; 
C Ra Ji : ‘the Judgment. of the Court’ was say follows: — x NO ^r i 
= | a - e.z , x24 a = Jede "xs ge) x ; 
August, 16. (BL B. Mukharji, J. :—'This i IS an. E for revocation e 
E ke . i of leave under Clause 12 of the Letters Patent. ‘The. plaintiff - 
© iv S7 > has. obtained leave in: ‘this case on the ground that the defendant ' Y 
UNS AP E resides . outside the jurisdiction of: this- Court but that a part-of : 


the cause of action arose within. and a part outside thé Ordinary 
7 Origirial Jurisdiction, of this. Court.” é The application. is mde by. Rum 
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"ENIM n such án application: the laine. 15 the most esed docu- ` l 

ment-on ‘which the decision ‘should. rest although’ such decision. 

; . v ^ dOes not rest merely on a criticism: of the pleading. The petition in se 

v s. ~ and the, affidayits in support of and against the revocation of. a 

s 7 0. leave are relevant but must be-read subject to. the over-riding - 
w „considerations: and. facts-pleaded in the “plaint. - It is Dot unusual  . 

f F - thatin such. petition: apd affida fts the plaintif- and the defendant ^ ~,- 
/ ^. BTE * prone. to overst their. Du -cases "X and against the - 4 
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“been duly 
“June 1954, *n injunction restraining the defendant from func- 
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_ analyse the plaint in this suit, The plaint- m this suit is by the 
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I thérefore concider As to Diodes. straight to Muttra È Electri 


° Muttra Electric Supply Co., I. The defendant is'its employee; 
the Resident Engineer of the plaintiff company at Muttra. The 
"parts of the cause of action that are-pleaded to have arisen within 


the liia E of this ERE are based on the AWANG congeries 
of facts. ° ; i ; [n 
á Tc EE d od -= .- 
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The plaintif company itself is described - in the cause title 
of the plaint as having its “ registered office and principal place 
of businéss at No. 15, Shib Thakur Lane, Calcutta—7, within the 
jurisdiction o& fhis Court.” The prayers sought in the plaint 
reflect the caugg of action. . Analysing* the reliefs in the plaint I 
find the plaintif company is asking tor a declaration that the 
employme X the detendant under the plaintiff company has 

d properly terminated by its letter dated the s6th 


tioning and working as Resident Engineer or in any other capa- 
city at Muttra or at any other place where the plaintiff company 
carries on business, and an’ injunction restraining the detendant 
from” entering the bungalow at Muttra within the compound of 


' the plaintiff company or any other place of business and in. any 


way bandling or interfering with the business, plants, machinery, 


. wirings and: cables of the plaintiff company. -It appears from 


paragraphs 10 and 11 of the plaint and, it is distinctly pleaded 
there jn express terms that the defendant is in actual possession 
of the bungalow at Muttre in his capacity as Resident Engineer 
and that after the termination of the defendant's services his 
continued: possession has become wrongful: The plaintiff in 
this plaint is, in effect, indirectly asking for the recovery of 


possession of the bungalow, although .knowing that a claim in. 


that form would be a suit for land or immovable property out- 
side the jurisdiction of this Court and therefore hit by Clause 


"13 of the Letters Patent, it has done it under the cover of a 


prayer for injunction. , In pastiadar, the form of injunction in 


which the relief in the bP is couch is wo The 
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form is, as I have already set out, one asking for an injunction“ 
restraining the defendant from enterfng the bungalows No ques- * 


tion of entering the bungalow arises; having regard to the ex- 


press pleading in paragraphs 10 anfl 11 where it is pleaded as a 
fact that -the defendant is already in the bungalow and is in 
possession of it It is, therefore, contended -on -behalf of the 
applicant that by the very nature of the plaint, so far as this 
relief is concerned it is better tried at -Muttra and. by the 
formulation of- the ‘prayer in the shape of an injunction the ' 
plaintiff company should not be allowed to cover up ‘the fact 
that the particular relief in respect thereof'in this suit is 


` essentially one for thé possession of the bungalow. 


= 


It is essentially a dispute between the master and the servant. 


- As-will appear from the plaint, the defendant a«ted as Resident 
Engineer of the plaintiff company at Muttra. e case of the | 
plaintiff company is that it lawfully terminated te employment 


. of the -defendant by its letter of the 26th J 1954. The 


allegation ‘of the plaintiff company is that the dqfendant has 
been guilty-of various acts of insubordination and ‘gf acts pre- 
judicial to the working of the plaintiff company's undertaking, 
which include fomehntüüg Jabouf trouble and agitation and 
strike at Muttra. It'is also the allegation of the plaintiff com- 
pany that the-defendant refüsed to hand over charge to its Ghief 
Officer of the Office and the vacant possession of the bungalow 
which the defendant was occupying in his capacity as Resident 
Engineer at Muttra. This refusal is alleged to have taken a 
at Muttrà on the goth June, 1954 


dt is expressly. pleaded in paiagraph 13 of the plainf that 
this refusal gave rise to the -plaintiff’s cause of action in this 
suit. The grounds on which the plaintiff asked for and obtain, 
ed from this Court leave under Clause 13 of the Letters Patent 
are set out in this paragraph 13 of the plaint. - The grounds 
are that the defendant is residing outside jurisdiction, that the 
plaintiff company's Head Office is in Calgutta, that the plaintiff 


Y 


Kd 


Company's undertaking" is at Muttra, and that the employment . 


of the defendant is controlled from such Head Office of the 


Court and that the ct-of emptoynent wag effected by cor- 
se = 


plaintiff company E cutta“Wiftn the jurisdiction of this. - 
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pone from within tlie Surisdictioneot this Care and that 
the notte ef. termination of the defendant's émplyment was 


eee by the pes compan from- oe the said puce 
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this leave should be revoked: Mr. T. P. Das, learned counsel 
| on behalf f the “Applicant, argues. that this. Court should on the 
' facts as'pleadéd in the plaint revoke in its discretion the leave 
which. it has already. granted on the basis that a part-of the 


"cause of action "as«pléaded arose within the jurisdiction of this 
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j He says that the defendant is not resident 
The whole fact - of semploynient ‘and the 
"with which- his disputé arises took place at 
" Muttra outside jyri sdiction. Not ónly-the supply of electricity, 
the service by €he-defendant and.his major activities, if not the 
whole ‘of his agtivities as resident. engineer, are Matters arising at 







* work in connectit 


Muttra; but also-even the refusal. to obey Orders or hand over’ 


the bungalow: which the plaintiff company itself says had given 


san 


Muttra Electric 


CN 


riše to its cause of action took. place outside the jurisdiction. ot - 


this Cowrf? For the purpose-of this argument | Mr. Das concedes- 


that it may-be taken that the control, direction: or orders may 


be issued or exercised from thé head- office i in Calcutta. within -the , 


jurisdiction, but he says the actial grounds of complaint as 
- pleaded im the plaint and as setting out the caüse:of action are 


all grounds and facts arising at Muttra' outside the Jurisdiction, 


of this Court. ; In--this connection" Mr. Das particularly draws 
attention to the pleadings i in parágraphs 4, 8 and-11 of the plaint, 
 and,argues that the alleged acts of insubordination; .the alleged 
acts, prejudicial to the plaintiff “company’s undertaking, the 


‘alleged fomenting of labour trouble and agitation; and the - 


alleged refusal of handing over ‘the bungalow are. all outside the 


š jurisdiction of this Court. It is, therefore, | contended that the. 


_entire bundle of facts on which the plea of- termination of the 


- defendant's service is justified. by.the e plaintiff. compariy happened . 


sat Muttra. The: issue jn this cfe is not theffact of the defend- 


ant's appointment 3id emple edt by- the Eghaintiff company, - 
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which are aduitisd. but. the termination of his service apnd: ELE 


missal on the, doas alleged | in pe plaine. a T te es 
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The — argument of Mr Das on "behalf of the asia 


concerns the more practical äspẹt of the balance of convenience 
at the trial of the suit. It is the applicant's case ‘that the wit- 


ness who would be necessary to prove the, alleged, gcts of in-. 
- subordination, the alleged acts prejudicial to the plaintiff com- ' 


pany's undertaking, the alleged fomenting of labour trouble and 
agitation and, the alleged. refusal of, handing over the bungalow 
will naturally be Muttra witnesses. It may be interesting to 


. notice in 'this connection that in the very next application for in- 


junction by the plaintiff, the plaintiff company itself has :used 


_ affidavits of persons all affirmed at Muttra which go to show 


E l order to defend himself- -against the charges fo 


` 


` the BE will be of Muttra and not of Calcutta. $ oy 


that even many of the plaintiff's witnesses are 
witnesses. All the witnesses whom the defe 








t will call in 
cts of insubordi- - 
labour and in 
8 and 11 of 


nation, acts of prejudice, acts- of incitement 
fact against all the acts pleaded in. paragraphs: 
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The dn complains that it will be most . harassing, | 


vexatious and .troublesome.for him.to come to iii ah all 
his witnesses from -Mutira? to refute the charges made by the’ 


plaintiff in this plaint. He'saj$ in his affidavit that hé will be 


faced with the situation of having to ask for commission .to 


and not of Calcutta. Having regard to. the various. allegations 
in, the -plaint regarding the acts of, insubordination and acts- pre- 


acts of incitement of labour troubles, it is likely that the number 


` of such witnesses will be large, in which event the examination 


a of too many witnesses on ‘commission will be. not only costly 


but REOS a an affair 5. -— s a 


A + - e is i C Xm i 
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No reason, it appears,,1s set out in the- plaint as to why this - 


suit could not be or was.nót instituted at Muttra by the plain- , 


tiff. For the plain 'comp Thaay- véry well be said that.its 


` examine “almost all. his witnesses who are ‘residents of Muttra 


whole’ office establigment i ads w staff- — with its Chief . 
- : = $ abs AN ! 


- 


` judicial - to the plaintiff company’s tindertaking at Muttra, and -` 


- 


k 
. 


` 


Pan £A HIGH COURT. 


- > , 


Lom i propetties mmi business including local offices 


“nd nts are all at tira and all that the Head Office 


certainly easier for the plain 


:. in Calcutta does is really T ter work. Jt is, therefore, 


than for the defendant to 


this suit. 


-~ 


. 
. e f - 


All these condideixtdms prove that ilie balance of conven- 


ience is in-favour of Muttra being the pope place for litigating 
this dispute... = 


Realising this the plaintiff company has set out certain: 


grounds ir the affidavit. of opposition of Kali Charan Bhagat 
affirmed on the 
balance of conveffience can also be taken to be in/favour of this 
forum. These unds are set out in paragraph. 17 of his 
affidavit. Going ugh these grounds and scanning them it 
appears to me€hat while documents in the shape of letters and 
_accourits and Statements which are sent to the Head Office in 
" Calcutta are certainly kept at the Head Office, the facts con- 
tained in such’ documents: are all matters mostly to be proved 
to have happened at Muttra and by Muttra witnesses. This 
wil beesf@in from such allegations pleaded in the various sub- 







paragraphs thereof as “ Capital Works "iin sub-paragraph (ii), 


- 


“Sundry Sales Return " as in sub-paragraph (iii) or details of 
ean per month granted to' consumers at Muttra as in sub- 
paragraph (iv), or monthly statements of impress account as iri 
sub-paragraph (v), or monthly statements of casb receipts from 
consumets at Muttra as. in sup-paragraph (vi), or revenue- receipts 
as in sub- paragraph (vii) or statement of issues of stores and stocks 


“at Muttra as in- sub-paragraphs ` (viii) and (ix), and abstracts 


of wagés and dearness allowances for food as in sub-paragraph 
(xi). They all seem to me to be-not so much matters of 
< letters of documents which.are kept in the custody of the Head 


Office but they all relate te transactions that are taking place at 
Muttra, and. if the plaintiff wants to prove any of those facts, 


"then the. facts contained in such let and documents, accounts ; 
or statemerits, can only be oti f witn who took -part in ` 


those transactions; y ia such ig are allfgkely to be Muttra | 


* . 1 . 
Li B TA e 
a t E kad x 
° 7 ; a .. 
1 E 5^2 = bad 


August 1954. in an attempt to show that the . 
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to conduct this suit at Muttra Muttra 4 Electric 
here to Calcutta and defend Supp od Ltd. 


od ‘Sanh 


_ Kulasresshi. 





P. B. 


Mukharjt, J. 
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witnesses "Ir have, tliéqefore;: ‘no doubt in my: “mind that iif. is : 
| fácts ‘of this case the, balance. off convenience: is . ectfinly no not 
in favour of Caleutta but in fav r of Muttra. . "D ae 
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"Before leaving tlie du lio the grounds of Xonvenienet 
or the: ‘plaintiff as urged. in the affidavit in opposition of Bhagat 
there is one ground “which 1 think reguires a separate treatment: : 
Itis this. | One. ground. pleaded i in the affidavit in oppositionisa _. 
fééling - of feat sih. the mind. of -Kali-Charan. ‘Bhagat, who. in- i 
cidentally ‘is -the_ Director-in-charge_ of the. «plaintiff -comipany: S 
He is afraid ‘to go-fo Mittra. His Case in the: affidavit fn oppo--- 
sition Is” that. he feels that. if. he: is compelled. to: go. 'to Muttra ; ~ 
there might ` be bodily injury. "done to him by -miscreants under. > 
the control of the deferidant; ‘Now, not à "word. ‘about’ this - 
"appears, however, in the plaint ‘itself. -If Mu is not a “place - 
of safety, other “places, of - safety near- about Muttra | ‘could cet- .. 
tainly be arranged by. transfer. of the suit from e- Müttra Court. - E 
Butit S dori me to. go into: this: 









lation. of fear - 


' büt also biaa this apprehension is: not support | by ahy fact’. z 
'or incident "which even remotely can be- Considered to. be” the E: 


"e cause of any. threat: to the deponent Kali "Charan. Bhagat.» ^ Nor 


- 
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:- against, even df it were true. "E "D EM 
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“am I satisfied - “that -such a kind of threat. cannot Cu g secured" - 
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je A "good deal of law ‘has icm bond to. me from “the Bar. 


That was as was to be- expected. : ‘Clause +2 of the Letters Patent 
«of this High Court. ‘has fathered, quite . an unmanageaple. pro- ` 
`- geny, of- precedents. ^While-it is. nóteny desire to bea progenitor - 


. -of-a new theory. of - jurisdiction ‘underClause 12 of the. Letters 


Patent'in deciding this application, I am faced with- the situation 
of- having. to decide ‘at least-one inescapable point., of law. that" 

e has been raised. at the Bar. The point. in: its-ektreme form can i 
be “presented by saying. that balance: of convenience is hot a con- „~ 
sideration-at all in an application for revocation of leave > already + 
granted by- this: Court ‘under Clause 12 ‘of thé Letters Patent. 
It. has been contended ' bafgge me. ‘that. the ‘actual words of 
Clause 13- of. the | ode not -use the words “ balance 


Ld apienifang fie Yanguage. Ais, Clause dog: 


- 
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ot justify taking i into cofisideration thé doctrine of the balance Civir. 

venience in such an application. <The. argument really is, Ne 

Sthat onC®aelitigant shows tokhis Court that a part of the cause 1954: 

. of action has, arisen within jurisdiction, this Court has no Muttra Electric 

z option | but to grant leave und& Clause 12 Letters Patent. Once. Supply Co. Lid. 

; | is left with no further juris e " > 

` diction to revoke the leave and the only remedy for the aggrieved eee 

defendant j is, to appeal against the order granting leave. ‘Fhree l 
fundamental questions require an, answer. The first is that P: ° 
Clause 12, of, the Letters Patent does not justify consideration Mukharji, J. 
of balance of convenience. ‘The second i is that the grant of leave 
when part of the’ cause of action is within: jurisdiction is not 
discretionary but the court is bound to grant the leave. The 

`- third is that no further jurisdiction i is left in this court to revoke 

the leave TER by. appeal. - 4 














E will. frs ear the ground by noticing’ the decisions re- 
ferred to me. Wo begin ‘with, theie is a ‘decision of the ` 
Chittaranjan Mukherjee v. Barhoo Mahto (1). 

n is of little help in.this case because although it 
contains á ion of the judgments "under appeal on the 
balance of convenience, Patanjali Sastri, J.- delivering the 
judgment in. that case expressly said at p. 423 of that report: 

.'' We consider it, however, unnecessary in un case to enter upon 
a discon of the. balance of convenience.” oo. 


1 
L 


T 


| The next deso E at the’ Bar is Ridh Karan Kabra v. 
A. Karamally & Sons (2), ;a decision of the Court of Appeal of 
Harries, C]; And’ Chakravartti, J. There Chakravartti, i Be 
delivering judgment did cortsider the question of the balance 
of convenience as relevant"on the question of leaye prayed for 
under Clause 12. of the Letters Patent as also-on the question of 
the revocation of-such leave, and clearly pointed out that a slight 
; iilting of the balance was not a decisive factor. Inconvenience 
caused to the parties for attending .personally throughout ‘the 
trial, expense or any gther local or special conditions are, 
according to this authority, also. matters relevant to the decision 
of the question of balance of. bd aad 


(1) * (1959) 8; C. bie ae QD 


= 


LL.R. 2 Calc. 474. 
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Muttra, Electric 
Supply Co. Ltd. 





of Appel of Harries. GJ: and . 
down that the-grant or revocatiog. 
the discretion of the Court tto 
judicial principles. | It is also d 







of the leave is a matter in - 
exercised. on well-established 
ided in. that case that in con» 


_ sidering the question whether’ leave “should be revoked or not ` 
.; the question: of convenience is a material factor, éhough “the -~ 


convenience of the parties is not to be: weighed -in a délicate - 
balance: That case is.also an. authority ‘for: the proposition 


that the nature of the suit and the guenon of CO parte 


expenses are material considérations. E "E i 


-of what: constituted a cause of action.: In tha case it has been- ~ 


~- = 


t " + 


Thé dium. of Rankin, Cy. and. C. c. Ghose, Jm 


Engineering Supplies Ltd. “v. Dhandhania’ & Co (2), was also .- 


cited at the Bar. It is not necessary form 
decision in .detail because it was quoted onl 


o discuss that 
on the ground. 







f the cause of S 
y which is 
of action.” 


held that if the making of the contract be a. pa 
action, thén the act of concurrence. of either 
essential to the contract, is itself a part of that cau 


Pd 


- Lastly. “the decision of Das 1. in Madanlal Jalan v. Madanlal 
(3), was “relied upon by the applicant. It lavs dowredhe Pro | 
position that in the exercise ofits discretion .balance of con- — 
venience of the- parties is a material consideration: for the Court, 
and even if there be no evidence: of bad -faith or abuse. of the 
process of the Court it should revoke leave where the balance of 
convenience is definitely in favour of the defendant.  . 


~ 


- 
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Although fom these authorities: it appears to be settled law 
that in granting or revoking leave granted ‘under -Clause 12,0f 


the Letters. Patent the Court can 'and should consider the balance 


of convenience, yet not one of these cases appears to give the 


reason how and why the Court ` attracts. the doctrine of the. 


balance of converiience in — an M dice for revocation . 


E 


(1) T 56. C.W.N. 361; oii A.LR. Cale: 645. 
(2) - (1930) L.L.R. 54 Calc. pose 


(3) [1945] I-L.R. le: 333. bah A 
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ch leave. 4 "They appear to me to. Proceed on thé assumption (0 Own. 


| ace: of convenience gs a Mecessary- "and a proper consi- P 
.. deratioh without -stating- thelreason" why. It.is this aspect of- e 
the case which invests, this. application with an importance which Muttra Electric 
'- cannot bé minimised. : aa F - Supply Co. Ltd. 
a TM PER a E | , $ v. 
cU gn à Te E SB es e < E aM. Gopal daran 
2 7 i Kulasresthi. . 
l "The bfsic character of the jurisdiction of this Court unde ml 4. 
: Clause. 12 of the Letters -Patent requires a more thorough in- P. B. 


n vestigation than it has received só far. ~ | Under this clause there — Mukharji, 7. 
. ìs first a grant. of power to this Court to receive, -try and deter- 
mine suits of every. description. Then. there is a broad classi- 
fication. of such suits into two divisions. ` . The first classification. 
is concerned with, suits. for-land and. immovable property and. 
the second classifi tion is. with regard. to: ‘other suits. Regarding 
the first class uits relating to land and immovable property.. 
. the limitation jurisdiction of. this Court is that such land or 
immovable prop#rty must. be situate within its ‘jurisdiction. 
"Regarding. thegcond class -of süits other than those for land and © 
. immovable ppperty. the first limitation is that the cause of . 

action must farise wholly within its jurisdiction. Then’ this 

clause. deals with those. cases where part of the land or part of © 
the cause off action is outside the jurisdiction of this Court It 

is hére that the leave of this Court has first to be obtained 
before the suit can be instituted in this. Court, with the one 
-exception where “the defendant at the time of the suit dwells 
or carrés on business or pene works for: gain within the 
» jurisdiction? of me Court. - - 


` 








6 gs à Lh. uec Se, NG : å 
' . A close scrutiny of this clause, therefore, reveals that there 
“zre certain total and absolute jurisdictions of this Court: They 
-aré where. the:whole of the land-or immovable property is 
‘situate within its jurisdiction when tbe suit is for such land or” 
immovable property. ~ - That is also. the case where the whole ot ` 
the causé of action arises within the- jurisdiction | of the Court, 
“in! suits other than suif for land and’ immovable . property. 
Also that. is the ‘case in such cases where -the defendant at the 
_, ‘time of .the: institution of the suit gels | or carries on business 
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Court under the grant of power in dause 18 of the Le 
No question bf the litigant haviiig Ro také the leave of the Góutt 
‘arises in these three cáses. -So Idfig as the litigant satislies the - 
test laid down in these three his right to institute the’ suit 


An this Court-i is absolute and unfettered. The court can neither" 


assume nor renounce such jurisdiction. 


. 
e. P. 
- 


^ » i 
#4 > 
^ 


“But therl there is another’ class of ' juri$dictioh “which this 


Court can avail Under clause 19 of the Letters Patent where the 
réalty or thé cause of action is not wholly but only partly within 


` its jurisdiction. Ié is an ificlioate jurisdiétion 1 whicli comes into 


“action üpoii the Court grariting the ‘leave tó institute thé suit. 







lt i$ thë nascent jürisdictioH which lies do in this Couit 
and can only be put into life and operation PY an act of- the 
- Court in gra riting Aeavé to institute the suitf No act öt the 
Coutt is cesar to assume jurisdiction in Wjose three cases 


; “which I have: just désctibed wheré thé jürisdici 


LJ 


also oh thé. att of thé Court: = "nd. 





is total arid 
dDsolute. There thé Court in its incéption is Yves. | 
jurisdiétion. But here the. Court has. i6 acquire AL brig 
jurisdiction dos not depend only on the fact of thé p. pul 


The iape that is an ia in clause 12 of the Letters 
Patent is to limit such assumption of jurisdiction where in suits 
for land or immovable property the subject matter, the land or 
the immovable property or in other suits the cause of agtion is 
partially but not.wholly within ite jurisdiction. The reason, 
behind this principle is riot-far to seek. When a part only of 
the whole cause of action arises within the. jurisdiction of ehe 
Court, thé result i$ that no one Court cari claini to have juris- 
diction over the. whole cause of action. ‘In such a case the com- 
petition between Courts and the ‘multiplicity of proceeding in- 
volved therein are not only: resdlved Hut also the incapacity of © 
ariy one Court to deal with the entire cause of action is removed 
by ‘this device of granting ta, tiis, Court the power to give leave 
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choice öf this forum although y part of his cause of action Supply Co. Led. 
, bas ariséii hete: The pldintiff ily is dominus litis: But e 
where pärt of his cause of action. arises within thé jurisdiction . Kul thi. 
. of this .Cowmt; he Has no absolute right of the choice of forum SPON 
 Bécátüe his clioic has to be backed. up by thé sanction dnd. P; B. 
léavé Of thig Court. That is why thé Gourt has to exercise its Mukharji, J. 
. discretion ait no 4iloübt such discretion has to be exercised 
6i jüdiciál principles and not arbitrarily. Fhe Court; however; 
is always handicapped by the fact that this order of granting 
' leave and thus assuming jurisdiction is normally and for practical 
reasons. €x- -par, e and is based only on the materials as placed 
in the plain l óthing els. But whén the defehadnt tomes 
ils out to thé Cóurt that While 4 part of thé 
ariséh Within thé jurisdiction of this-Coutt; 
yet the othér ats of the causé of action are so signifitant that 
' they having agtn - Outside’. the jurisdiction of tlie, Court, thè- 
place where. 4 c significant parts of thé Causé of action had 
arisen -is thé jore proper forum for trial of thé détion, then the 
| Court pes fé-cotisider ité act 6f the grdfit. o£ leave iiid dséüifrp- 
-tion of jurisdiction. It does so on thé prinéiplé thát ib att of 
Court mri should caüse avoidable Bi^fni or prejudice to a 
litigaiit. That i$ thé réason-wh thé Cóurt considers the 
balance of. converiiénce in déterthining whéther it shotild abide 
by its: ex-parté act of graiit of leavé and asstiniption. of jurisdiction 
when on fuller ifiateridls it finds that ‘such assumption of juris 
diction will causé dim - and “prejudice and riéCesiarily incon- - 


venience to the defendant. - 4f it so finds, then it will fetiourite 
its qct of jurisdiction arid’ allow the parties to go to the most 
cotiveniént one for trial. Wherever a cause of action only 
partially arises within the jurisdiction of one Court, thére iè 
implicit competition regarding the convenience: bétwéeri ‘more 
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than one Court. Tuhercnt in a situation where parts of one ` 
- cause of action arise ae differetit places is the unavoidablé pro- 


l © her afferent places. In- 


[ venience of one 










Fr : > -e 
: ; EE" 
*w MH EM NL. e "A F 
> . . THE CALCUTTA LAW JOURNAL, mee f E 95-*, - 
Civi. .- place over- another: - Ex dads the situation s such th 
2— one’ place. has the- mortopoly of .conveniences. and 





le i - - Of any one forum is bound to causé. somé iricdfivenience_ or 
Muta Electric’ other. “Therefore ‘the balance gf competing conveniences has 
Supply Co. Ltd. to -be..determined not by hair-splitting. arguments but -broadly. 
Mes. That is the reason why the .Cdürt. looks at the substantial con- 
Gopal. Saran 
Kulásresthi, venience and not the subtle convenience to find out the “place 
= where such substantial convenience lies for the purpese of *trial.- 
P. B." . If it does. not lie in this place where part of the cause, of action 
-Mukharji,-]. - arose and -for which the ‘Court granted leave and assumed juris- ~ 
|^ + ' diction under.Claüse 13 of the Letters Patept, then this. Court 
will revoke thé' leave and relegate ' the parties" ‘to that forum a 


2 where substantial convenience lies. E 
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we} Dious” in “the 
erent places, 
places is in: * 
e leave under , 









^ Where cause of action is transitory and 
. Sense that. parts of one cause of action arise 
- the „jurisdiction -of the- Courts at any one o 
essence tentative. When -this Court grants e» 
Clause 12: of. the Letters Patent to a plaintiff c on fhe ground that - 
E : only a part.of hiš cause of action ‘has arisen wi the jurisdic- 
i tion-of this. Court, it acquires a tentative jurisdiction over the 
E entire cause of'action but such tentative jurisdiction is liable to 
exception by, the. defendant on the ground of the balancé of. 
' convenience or the analogous grounds -which also ngg under. 
-- the- doctrine of conveniences, namely, that the clioice of this 
* forum: under Clausé. 12 by: the plaintiff has been vexatious, 
a oppressive, "I malicious -or harassing. . Choice, obtained under the 
fiat “of this. Court. by leave under Clause 12 of the Letters Patent 
"where only a partial cause of action has arisen within the juris- - 
f i diction. of this Court is a replateable. choice. and dod not re: 
Pa present an irretriveable act of jurisdiction by this Court.. _ That. 
is the difference between absolute jurisdiction of the. Court with 
which -it rethains invested ab initio and the qualified juris- 
diction of the Court which it creates for itself and acquires, in 
s individual cases by its own act- of granting leave: 
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: Betoie concluding: this discussion on Clause 12 of the Letters 
Patent when à | of the Yeerenof action arises within the juris. 


diction of this 
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uie. . jürisdiction in rub dauie (c) R 
cause of action arises and where 
| ds required by a litigant .to Muttra E Efectric 
_institute his suit. . The Civil ure. Code by its Section Supply Co. Ltd. 
3e(b) insists on the.leave of Court only in the case where | 
among the: defendants some reside. outside and some within the “Kul } 
~ jurisdiction et this Court unless the outside defendant eun. AM 
-in such pine. e DUE Cr m l m P.B.” 
uA ang os Row T -0u os — 7 Mukharji, J. 
= That i is. s how I understand the principle" of A balance of 
< convenience and these: are thé _reasons- Which, to my “mind; are . 
justifications’ for the Court considering. the balance, of con- 
` venience in granting and revoking leave-under Clause 12 of the _ 
Letters Patent. "The: subject matter of. the suit, parties to the 
suit, witnesses for the proof of. the Tespective cases of. 
, the plaintiff and Fhe defendant, -expensés- of .trial are, among 
* others, all: Felevant bjects while the Court considers the puse 


of convenience bad senha? jee o 
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hee no- -leave of “the. Co 
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-Broadly s spe: ing; in | the case. > before me, , Having regard to 
the fact, that the plaintiff - company itself carries om its :under- 
taking at Muttra, that. the ‘service. rendered by the defendant is 

: at Mutt at his máin work js at Muttra,. that all the alleged . 
acts of insubordination and prejudice to the. company. are. at — — 
Muttra, I- have no “hesitation in- holding that. the-bàlance is 
- entirely- in favour of- -this dispute. being. litigated’ at “Muttra. 
There is no question of any bad faith or, abuse'of the processes 
- of this Court in. this$'case, The plaintiff has. its head office here ~ 2 
within: the jurisdiction - and ‘with leavé under Clause 12 of the ——- 
Letters. Patent it'could file “it¢ suit in-this Court. But in exer 
cising my jurisdiction: áfter' consideration of- the: balance of con- 
'veniénce of the parties in this case, I have come.to the conclusion - 
_ that such. palange: is:in favour of- the defendant's contention. 
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For these reasons, I revoke the leave granted “under Ciause 

“1g 1 of the, Letterd Patent and direct that the plaint be taken off ` 
> the. file and give liberty to’ the plaintiff to present; such: plaint E 
at the ` proper: and convenient forem: With sü "modifications as. ,_ ` E 


the piain may b dins 77: « if 
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allegations,’ I. do- not propose . to 
Mutfta a Electrit this summions.': T however certi 
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* M. G. Poddar: | Solicitor. for fhe Resoidene Pind 
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. Bil m Lading —Document of title fec of 'tränsfer, a Mriemen 
ee RRD: > ek US cT E 


Bill o foLadin : containing a “clause ‘providing’ ‘that < ‘one of the parts ‘being l 
' dani d the others are to. stand void "' — Mist be’ drawn up in a 


set and the “original and its counterparts must bear. proper stamp Ke — 
Article 14; First Schedule, indian | Stamp. Ad. 2 [x 
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` Bill of: Lading nof drawn up i in a sét— Original | lost Carrier refusing delivery 
on production of. copy of. ‘Bill of Lading —Proper indemnity and rd 
preach of contract—Carrier's bor amma vida D É 
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. Bill of Lading if negotiable instrument--Order 7 "Rule 16 i the Code of 
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Civil Procedure—Nature of reliefs in suits on lost Bill of Lading— 
“Claim in equity, if entitles’ plaintif to, damages. l . 


iS 


C BIL ‘of Lading is a document-of tite transferable by -endorsement 


ápd-such tránsfér bis the effect of delivery of the goods. A carrier -has 
en E ive te e tonale NC Bill ot pleure not 
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rodüced. as, without i its production, the carrier's ‘liability ‘is not “discharged 
e the consignes i is not the true "holder of the Bill of Lading. 


containing a clause providing that 
lished, the others are to stand void " is 
drawn up-im'a set and the origi! as well as the couriterparts are properly 
e -Stamped under Arucle-14 of the Wirst Schedule of the Indian Stamp Act 
` and. signed, there 1s only one such Bill though drawn üp in different parts 
agd delivery to a penon presenting. one part aa ii the, carrier acting 
in- good taith. -. o L SEES. 


vx 
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Where :the Bill of “Lading i: is not drawn up. dm à sel and the original 
is lost, the- carrier. can reasonably. ask for indemnity and guarantee” when 
-a copy of the Bill of. ‘Lading is produced for -taking delivery—there is no 
^ tortious act or breach of contract if the carrier refuses "delivery in such 
cases if no indemnity or guarantee is furnished: As ‘the carrier’s liability 
"0 third Persons is limited to one year under Article gi of the Indian 
^ Limitation, Act, the carrier may TEHDRRNIY ask for a guarahtee for one year. 





a a lost Bill of Lading no relicti is. available to the plaintiff 
. under the provi&ons of Order 7 Rule 16 of the Code of- Civil Procedure 

| as a Bill of LadjJg is not a negotiable instrument. , In such actions, how- 
er granted “in equity but ho = can 1 be awarded as 
- equity d t award dm 


Li 
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immediate posession and: delivery of cèrtain goods. s~ 


= - ~- 
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4 oe ‘material. facts. will appear. froni: the Judgment S v 
Se a. KE Ghose for the Plaintiff. | d Ade 
CR ‘Sankar Ghosh “for the Defendent." k 
TRE i The Judgment of the Cour. was as | follows: cR MN MS 
, => . a < i 


|R, 8. "Bachawat; 4. f Thi i is a suit for a declaration Dus 

.the Plaintiff is entitled to immediate possession and delivery of 

. certain goods, decree | for delivery of me p and for consé- 
— reliefs, © °' --- d | 

oe bagi of si were shipped from - -Maslipatam to 

” „Calcutta per- Steam -Ship “ Narani " belonging. to the defendant 

-undér the bill -of lading No. 6 dated June 5, 1952. -Messrs 

. V. R. Pi "Vankatasaroa were dme consignors and- the Pema was 


the consignes of fie od LA 


-— 


d 





S ‘for’ FE daa ~that the Plaintiff ds ended: to 


Spic& (India) 
Ltd. i 
e v i 
‘Asiatic Steam 
Navigation Co. 
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RS. 
"Bachawat, J. 


iin + Gadia) consignors sent the original bill of. 
The original bill of lading was Idst in course of transmission. - 


3 4 i 2 -8 , 1 
| THE CALCUTTA LAW eee: MEM [Vog 95- 


e - 

The original biil of. lading and a ‘copy. theresfeboth signe 
by the agent of the defendant were received. by thé congi 
“ through their brokers on June 9, 1 






-and did not reach the Plaintiff. he goods arrived in Calcutta 


- sometime. in ‘June 1952. On receipt of a telegram’ from the 
- Plaintiff the consignors sent their Sales Manager, Radha Krishha .. 
: Murthi, to Calcutta with the copy of bill of lading.” Sometimes 
- the and or grd week of June 1953 the copy of bill of lading'was 
" tendered to the defendant by the Plaintiff through: one Radha 
Kissan who offered indemnity and' a bank guarantee for g yeats 

to' Mr. Fountain ‘acting on behalf- of the defendant: Mr. - 





ling to the Plaintiff by Post... 


'.. Fountain refused to, deliver. the goods without an. Pean 


^- very of the goods and referring to the above int 


a period of 6 years. They added that the plaintiff considered this | 


and bank’ T or 6 geom s. | ey 
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~By ie -dated 1 July $ 1953. Messrs. Fo and Mondal- Be. 


Attorneys for. the Plaintiff, demanded from the 


that the plaintiff offered to sign an indemnity -bo 


agreeing - 


to indemnify: the defendant against all future claims in respect ' 


' . of the goods accompanied by bánk güarantee but the defendant 


refüsed to accept the offer arid wás wrongfully insisting that the 
bond and the guarantee should be for unlimited amount fiui for 


to be very unreasonable as the claim could not possibly exceed 


the value of the goods and would be timé-barred_ afterone year. 
By letter dated July 5, 1952, the defendant wrote to Messrs. Fox 
. and Mondal stating that there was some misunderstanding as to . 


.the ferbal talks and that the defendagts were agreeable tó five 
delivery of the goods against an indemnity and Bank guarantee 


' -for 6 years limited to the value of the goods. By letter dated : 


j 


July 9; 1952, Messrs.. Fox and Mondal wrote to the deféndant 


stating that the plaintif: was prepared to sign an indemnity 


.Jimited:to the value of the goods but that the plaintiff did. not - 
see why a guarantée by à Bank: and. that too for 6 years "was' 
. required. ^. By letter dated. July- 11, 1952, the defendant wrote 


‘to Messrs. Fox and: Mondal Sting that the defendant was not 


unreasonable and reférred to the oi AN of NE Counsel . 
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Wong gs” E D E > HICH COURT, 6 


VN the effect that the period: of imitation is 655 years. By jais 
e da ly 21, 1952, Mess. Fox and “Mondal pointed out thàt 


the opinion baséd on Engigsh law had no application to India 
and stated that in order get thé: goods- quickly the plaintiff 
was prepared to sign an in emnity , bond for 6 years provided 
e that there was -no -further ` question .of -obtaining a Bank's 
guarantee. By letter dated July 27, 1953, the defendant wrote 
- to Messr$, Fox and Mondal stating. that the defendant could 


not agree to forego the' Bank's: guarantee and that unless the . 


plaintiff agreed. to sign. a letter -of guarantee. for 6 years with a 
Bank's guaranteé the defendant would. consider the correspon- 
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dence closed. The suit was instituted ‘on Or about August 4, . 


~1952.. Notice of motion: for ‘appointment of Receiver of the 
goods was taken out on behalf of the plaintiff on ‘or about 
| August ` 5, 1953. By ,an ‘order’ dated August. 13, 1952 this 
“Court appoi a Director: of the Plaintiff Company Receiver 
of the goods gibject to his furnishing security of Rs. 11,000/-. 
to the satisfactdon. of the Registrar and directing that upon the 
' Security beji furnished the defendant was to make over the 
Receiver and the Rn Was to sell the goods. 
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‘The. following is issues were > raised at the tial. 
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, the goods mentioned in paragraph i of the Pant 24 

à. Was the plain at all material Gc the DNE for 
value of the bill of ladinf i in. apai of the said Sood 

` -4 
® 
the said bill of lading as alleged in Paragraph 4:of the Plaint? 
-If so, was the defendant pound to deliver the said d goods to the 
. plait E l Ng oe ' , E 2 
e, X "ETE I aE ; 

TE Was - die defendant guilty: of brea of contract or 

, breach of. duty or of négligence not t delivering | the goods 
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" “Was "the plaintiff at all material times ’ ‘the owner of 


g: pid the plaintif produce a counie OT duplicate of ` 
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“the plaintiff om its furnishing reasonable indemnity? I 





: - e. - 
"the plaintiff. furnish reasonable ind nity? .. iS "ul I" 
6.5 = To what. mie i rom is t e: ‘plaintif entitled P Le 
^V = - ER. = E 
e diues No I D i Must be answered. in thé: ‘affirmative. + x- 


“Lam satisfied that the plaintiff Was the owner of the goods and e 


the holder. of the bill of lading.” : "^ E = 6. 


27 ut pa £ 
= my 
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AE Wess 3; i 5 5 dnd 6. The} dolevint clausis ob the bill -` 


6 lading are as s follows: The: d se part stajes: p. a T 


aa | "xu i en 7 : 
NP OA Cd Shipped. in. apparent. ane Soak order and: condition — i É f 


R by Messrs. :VaHopalli; Raghaviah Pothinani on- the Ship. S.S. 
93 ^ Narani " ’-now-lying at the Port of Musali 
is "Turmeric. to-be’ delivered: subject to the’ te 
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id conditions Dx 


tam 355 bags `` 
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re ` hereof -at the Port: of Calcutta. -OF SO “near ere- to as m Oi 
E -. >... may.- safely- get: unto’ Messrs. Lus a aia) Ltd." or =. 
M ia Lu uL cL d quede NL uo a ee T 
| E = M E "s AL JE E 7 = Be od : "s EE RIS 
quer DAP n Clause 2 States that-the carrièr. is not a commo Mere : E : 
A - Clause 12 ‘provides: o “ one ‘copy. of à this: bill of laditig i ile 
' ito be? given up in: MA for the. goods ora delivery order E 
: therefor.” Lee X cai i ie a f c n oe 
te ; The. -witnessing - “part state: oc “In "witness - “whereof: the Ex = 
s ow * Master: ‘Or Agent - -of ‘the said. ‘Ship’ has affirmed to- one bill of- . UT 
: ` J — dading; all of -this- tenor-and date, one of which. being accom. i x 
n  Plished. ‘the others to.stand void" -4 255350 gh Ui 5, zc = 
25 NS = taces tl. 8 oe ES 4 uma *- X N pou. MALO NT RARE Ede E 
n ay e s itis wéll settled: ‘that: thè- -carrier is- entitled to refuse delivery oo 
wd cof the-góods-to the consignee dfthé bill of lading is nót- produced <. ` 
- =. See Glyn. Mills Cirie e Coty Thë East and: West Indiá Dock © | 
: . ~ Co. (1): A bill: of ‘lading i is:a:document of title. transferable bv. :. 
ERN 2 -- - endorsement and its, transfer. has the same. effect: as the delivery i 
~ of ihe "goods; . The delivery of the goods. tb.the consignee- "without. TEN 
jm | ME of. the: DUE of lading ; aie nof- x duae the carrier a 
: Ec G (088) p ey. ss P = Kare d 
- - x rns t - M. l - EU ge A NC : v Ne a 
an ^ on. MA NON 205 E -e A 
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be consignee is.not thé true holder of ‘he bill. ‘of lading, Cir. 
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| dina set there is Gey One Spices (liidia) 

bill of lading.though drawn in different parts, Where such bill Led. 

. of lading contaitis a -claise providing that one of the parts | "*. 

being accomplished the others are.to stand void;. delivery toa e 
person presehting one part discharges. ‘the’ Ship owner acting jd à A 
in good faith- without notice of.any defect in his title. Seé.. —— ° 
Glyn Mills Currie & Co. v: The East and West India Dock Co.- ROS 

(2), ‘and tender of. -oife part of the. bill. of lading ` is for certain pacha T 
purposes as effectual as tender for Bill of lading. Sándeis y zn i 
- Métlean. (3),. where a bill of- lading- is drawn in a set. “Two or - ` 

thrée or-four, parts of it are made out and signed. Sometimes 

one: part is marked priginal and others are marked duplicate. 

-Sometimes. the. part’ are numbered first, second and third ‘con- 

eecutively. “The ngmiber of parts made-out_is shown in. the 

— clause of e bill-of lading. a. 


- 


Where a bill. of lading is 






‘Br. Artide po the first Schedule of the Simp: ‘Act, à bill 
dt lading must stamped and if. 2 bill of lading.‘is drawn in 
parts, -the proper: stamp therefore must. be ‘borne ‘by each one ‘of 
the- set.- In” this. case the original. bil of Fading is properly ; 


RI pete copy bears. Op. TL a a i 


27 “2 
_ T 


. The bill of lading Ns. é dated dus Br. 1953; coritáins the o e 
clause: “In witness where. o£. the Master or. Agent of tlie said 
Ship-has affirmed to one bill of lading all of this ténor aiid date, mE 
one of which being accomplished 4 the others to stand. void." The 
word “ one” is typed and the rest ‘of the clause i As printed. - The, 2i 
word “ one.’ ’<clearly- shows tht only oné part of the bili of | 
lading Was-made out and that the-bill of. lading was not. drawn 
insa sêt: - The-clause '*all of this:tenor and datë, orie of which | 
being. accomplished, the others to. . stand. oid,” ‘Is strictly appro: 
priate-when the-bill of lading. is drawn .in-more than one part 
and: ‘must: be ‘treated: as: su lus when only one- ‘part: is drawn 
Absence of stamp on the copy of bill of lading also indicates that- 
it is not apart of a bill of ras drawn i in a-set.— 7 
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at E wan 


(), (1889) LX 14 Pla e 00.72 
(2). (1883) 7 A.C. 591.98 ; as : 
(3) (1883) 11 Q-B.D7”337. A sei i 
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^o Gm, The defendant, therefore, could not safely adepto 
DOE E cra goods to the plaintif « on production of ‘the COPY of üffor 
/ ~ s 1954. . aE : ; ; ^» ; 
ties oF “Spices (India) ` : S E io E M | gu 
ovs. ae UTA Clause ` 13 | provides that dhe copy. UE the. bill ôf lading was | 
E ME. sikaki E be given :up.in exchánge for.the goods Or à delivery order 
S = Na vigation: Co. thereof. In my opinion, this: provision, is inserted" for:the pro- . 
M Ltd.. ~ ^ tection of the. Ship owner who is. entitled to requige delivery of 
et jJ | — . one copy ‘of the bill of lading in exchange ù bt the le goods: 
RS 3 z- i | 
A ^ Basha, T. -. This clause does nof entitle iiie holder of the. biil of lading | 
Ba GE X to; obtain delivery of the: goods on n production of a copy « o ‘the 
7 S a Co ME a p "JE X NM a EAM 
"Nc m um ‘Refusal by the: defendant to, deliver the Mon was, ` there- 
: sc 7 “kore, not a breach of the contract nor was: jas a, tortious act.. The. 
d o 7 plaintiff" must seek. his: remedy; if- any,’ ‘in gthe ‘equitable Usa 
"o -diction of the, Court: E ee UP ee 
l E ae l . At common. te an action on. a : Jost negdtiable amat 


T Was not, ,maintainable even though: an ind ity was ‘tendered: 
to the defendant. . See. Hansard v. Robinson (1). 7 'Fhis rule.was ` 
010000 et $00, Altered-by statute: ; In this: countty Order 7 Rule-16 of the Code. 
x j of Civil Procedure. gives the’ Court statutory power to grant - 

a Ono 272 relief to the plaintiff suing on a Ìóśt negotiable- instrament where. 
25 7. an indemnity against.claims on the instrument is given -by the- 
-' plaintiff, to the satisfaction. òf the Court. - Jna „proper. case: the 
r o< Court may be. gatisfied with. à “personal indemnity only.. King 
ND Wa de uM. Zimmerman, (2). Formerly, common law also gave: no’ ‘relief 
aW .. ^, "when an instrument under seal was lost but ‘subsequently, pro- 
50^. -® duction of the document: in an action upon the instfument was 
Dad ' | dispensed, with /at-comimon liw,. Equity, howevér, always gave 
CU oo relief in case. of accidental loss of. an instrument sued upon. 
"NC ‘Equity. imposes “suitable . terms and if necessary requires “an in-- 

| a demnity. The condition of reliéf varies. with the nature of the 


ME Des FE ` instrument, and: the , circumstance ` of the case. "Thus an iñ- 
LEE OL T demnity is. not required. in equity if ME lost instrument ‘is an 
: auos s ' UE. = LMG | - d 
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Ing policy z^. ' England v. Bara . Tredegar Gs ‘In | King v. 
Zinemermdw3), where no indemnity was offered before the 


commencement of the action of a lost .negotiable. instrument 


- Qvi. 


1954- 


'- mum 


the Court required the plaintiff to pay the costs of the action Spices (Indis) 


as a condition of relief under Section 87 of the Common Law 
. Procedure , Act 1854 being.a. provision analogous to Order 


Ltd. 
v? 


7 Asiatic Steam 


Rule 1Q C:P.C. where complete indemnity is offered before suit, _ Navigation Co. 


the title of the Plaintiff to equitable relief may be complete. 


iana counsel on both sides was unable to refer to any’ 
reported case in whith the question of relief in the case of 


Ltd. ° 
R. S. 
Bachawat, J. 


accidental loss of a bill of lading was discussed. My attention | . 


Was drawn to Carlberg v. Wemyss Coal Co. Ltd. (3), where the 
Court of Sessions in Scotland seems to have decided that if the . 
consignee is unable to "produce the bill of lading when the.Ship 
-is ready to discharged the refusal by the carrier to discharge the 
sargo may in certaip circumstances disentitle the carrier from 
claiming demurragg, This case is referred. to in Carver's 
Carriage of Goods. by Sea, .gth- Edition; 726, Scrutton on 
Charter Parties, P» ‘Edition 328 and British & Empire Digest, | 
Volume 41; 513 PERRONE but the report of the case is not 
Pep EE . we : 


A bill ot lading is not a negotiable instrument and there- 
fore Clause 7 Rule 16 of. the Code of Civil Procedure has no 
application. - The question-. whether the plaintiff suing on a 
lost bill of lading is entitled to relief im equity and if so, on 
what terms must be decided on general principles on which the 
Courts of Equity grant relief. Quite clearly the holder of-a lost 


bill, of lading is'entitled to reliefein equity. At the same time e 


the ċarrier is entitled to. complete. protection and indemnity 
against adverse claims. A bill of lading is a document of title 
transferable by endorsement and delivery of the goods to a 
wrong: person without its production does. not discharge the 
carrier from liability to the true holder of the Bill of: Lading. 
The carrier- may, therefore, ask for an indemnity against adverse 
claims and ^ may also demand that the indemnity “be secured : 
v.g. by reasonable bank guarantee. Y 


(1 [1866] L.R. 1 Eq. 344. - | - 
(2) * 0871) L.R. 6 CP. g66. | 8 
(3) [1915] S.C. 616. = wr 
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appliés to all mi for. éomipensation. against- the carrier for - 
non-delivery and. delay in delivery ‘whether the “suit is. founded — 


cà. On breach .of contract or on tort. ` The carrier- may -reasonably ` 


ask for.a bank; guarantee for- the. period of ‘ong year from the 
date whén the goods ought to “be delivered: The carrier .is . 


op protected by the Limitation- Act-from liability to third. persons 


after the expiry. of the period of limitation. . Prima facie it is. 
nat ‘reasonable for the, carrier to. 'ask" for: a Bank: guarantee for 


k 1 ka E c ~ -— = 
six years. MM x - : et ~oo; n 
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The: plaintiff | in “this. Gise Was. always ed and willing. to 


"o pe an. indemnity. At the fitst interview, between Sri Radha 


ra 


en, end .Mr. 'Fouitain bank guarantee før 3 years was offered 


E by the plaintiff., -By letter « dated Joly &,19w2, the defendant de- 


manded | bank ‘guarantee for. six. years. Messrs; For & Mondal by: 
~ théir ‘letter ‘dated: July g; 1952, enquired as to {hy 7 the defendant 
was démanding: a. bank- guarantee. and that too. for six: years and 
^ by letter dated july: 21,1953 enquired if there: "was any: question. 
of Bank. .guararitee -i in view: of the offer of indemnity. for 6 years. 
By Jetter-dated July -22,. 1953; the | defendant unequivocally. re- 
fused: to. ‘deliver -the goods without -6 years bank: guarantee. 
The defendant, “relying upon the English: law,  eontended that 


aic the period. of: imitation is 6 years. ‘English law, of course, ’ has 


no. application. and the period of limitation in this; country is 
.i- year. In my opinion the, defendant acted. unreasonably-in 


* rensing: to. deliver the good: without - a bank. guardhtee for- six 
"years. um jus TOMOS ue d ue ug PCM oS a as : ae 


“The e plaintif is: ub owner ‘of the. gobds and: the Nolder of 
= the: bil of. lading. : “More. than 29 months: have: ‘expired - „since 
. the date when the goods. ought to, have been "delivered and the 
_ period. of- limitation -for- adverse claims~ has’ "expired. long: 'ago. 
During this long period; there- Bas been no. adverse cldim by^a 
- third party. Having: ‘regard , to. these- . circumstances, it is no 


ds bxc cod to o equifespiqrution Na a. formal indo) 


e : 7 é 

, VOL. 95.) i HIGH ' COURT. - 
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a ean guarantee by the plaintiff. The plaintiff is entitled 
Xo declaration that it is the owner of the goods. At the 
Commenc®fivent of the tiral, th plaintiff's council stated that the 
Receiver had taken Mie d of the entire goods. During 
argument it was stated by the plaintiff's counsel and admitted 
: by learned counel for the defendant that 7 bags of turmeric 
were still lying with the defendant. It was then asserted by the 

_ plaintiff’s cgunsel and denied by the defendant’s counsel that 
the defendant had refused to deliver the goods. If there was 
any ‘refusal to deliver the goods, that question has not been 
investigated at the trial. It is too late for the plaintiff to con- 
lend that the defendant wrongfully refused to deliver 7 bags ot 
turmeric to the Receiver and is liable for consequential de- 

. terioration on account of such wrongful refusal. The plaintiff 


is entitled to delivery of 7 bags of turmeric in the condition in 
which they are now. D 


Thé' plaintiff claims damages for deterioration and de- 
murrage and an tnquiry into such damages. It was agreed by 
learned counsel for the plaintiff that the quantum of damages 
will not formêhe subject matter of the investigation at the trial 
and that the Court should order an enquiry as'to damages if 
the court decides that the plaintiff is entitled to damages. If 
I came to the conclusion that the plaintiff is entitled to damages. 
7 woulechave awarded to the plaintiff damages for deterioration, 
if any, sustained and demurrage, if any. incurred between July 
22, 1952 and August 13, 1952. In my opinion, the plaintiff 
Is not entitled to such damages. 


The plaintiff claims relief in enquiry. Enquity however only 
' gives an account of profitssand dces not award damages. Tn 
^. Halsbury's Laws of England end Edition, Volume 13, Article 76 
'page 81 the law is stated thus: | 
The principle underlying relief at law is that the 
- plaintif has suffered loss by the breach of contract or 
wrongful conduct of the defendant, and damages are award- 
ed for the purpose ofmaking good this loss. The principle 
underlying relief in equity is that the defendant has im- 
properly received or withheld - property. or profits from 
*, property—süch groperty.or profits belonging to the plain- 
tifffTand he is requiged ‘to restore the property, or to 
9 . 
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account for the profits. ' Thus’ at aw the extent of 
remedy is measured by the damages awarded; in e em 
extent of the remedy is measured by the gain. wPthe detenti 
ant, and this is ascertained Ry directing an account against 
him. ‘These two measures may have quite different results." 
The defendant has not made and is not withholding any 
profits. The plaintiff may have suffered loss on account of 


deterioration and demurrage but equity will not, ane him 


damages for such loss. 


With regard to costs the defendant acted unreasonably in 
asking for a bank guarantee for 6 years. The title of the plain- 
tiff to equitable relief was complete before suit and the litigation 


was caused by the unreasonable demand of the defendant. The 


defendant also unreasonably denied in the written’ statement 
that the plaintiff was the consignee named in the bill of lading. 


It must at the same time be borne in mind that the plaintiff has: 


lost with regard to its claims regarding deterioration and de- 


murrage. The justice of the case should be met by directing 


that the plaintiff should get one half of the costs of the suit 
and also the costs, charges and expenses, if any, M the Receiver. 
I pass the following decree: i 

There will be a declaration that the plaintiff is the. owner 
of the goods mentioned in paragraph 1 of.the plaint.- , ~ 

The Receiver appointed in this suit will be at liberty to pay 
to tbe plaintiff the sale proceeds of the goods of which he has 
taken possession. The Receiver will be discharged subject to his 
filing final accounts. ‘The defendant is directed forthwith to 
deliver to the plaintiff 7 bags of turmeric.belonging to the 


plaintif and now lying with the defendant in the conflition in - 
which they are now. It is declared that the plaintiff is not en- - 


titled to make any ciam on account of deterioration of the, said 


goods. 


There will be a decree in favour of the plaintiff for (a). one . 


half of the costs of this suit and (b) costs, charges and expenses, 
if any, of the Receiver, including the,costs, if any, of furnishing 


security. 
P.K.R. Suit decreed. 
Fox & M puis Solicitofs for the Plaintiff. e 
Orr, Dignam & Co.:  Solieitags for de Defendant, 
: . | 
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Before Mr. Justice P. N. Mookerjee and 
Mr. Justice S. N. Guha Ray. 


UNION OF INDIA AS REPRESENTED BY 
° THE, EAST INDIAN NOW THE EASTERN 
RAILWAY ADMINISTRATION. 
v. 2 
MESSRS. GURJAT TOBACCO CO. & Ors.* 


Clam against Railway—Protection under Risk Notes—Misconduct—Notice 
under Section 77 of the Indian Railways Act—Substantial justice— 
Interference under discretionery revisional. powers of the High Court 
—Limitation—Section 15(a) and Article r3o of the Indian Limitation 
Act—Onus of proof of starting point of limitation—When the date of 

_ delivery becomes the starting point of limitation. 


. Even if there are technical grounds in favour of the petitioner, if 
substantial justice has been done to the parties, the High Court will not 
interfere with the jan 0f the Subordinate Court. 


Though there is a conflict of decisions as to what constitutes miscon- 
duct on the part of the Railway which may have to be considered by a Full 
Bench in an appropriate case, where the decision of Court below accords 
with substantial justice, the High Court in its discretionery revisional juris- 
diction will not interfere with such order. 


Service of notice under Section 77 of the Railway Act upon the Chief 
Commercial Manager is substantial compliance with law as such notice 
is not a condition precedent to filing a suit. In matters of this nature 
the Court ought not be too technical or hypercritical so as to hinder 
justice and*not further it, by insisting upon strict technicalities. T 

Eug 

Limitation for suits against carriers is one year under Article go of the 
Indian Limitation Act and where notice under Section 80 of the Code ot 
Civil Procedure has to be served the plaintiff is entitled to a further period 
of two months under Section 15(3) of the Act. 


e . "Under Article 30 of the Pinpilanon Act, limitation runs from the date 
When the loss of injury occurs." As such loss or injury obviously occurs 


* Civil Rule No. 1555 of 1953 agaist the Order of the Subordinate 
Judge, Burdwan (exercising the power: of S.'C. C. nee passed in S. C. C. 
Suit No. 184 of 1951 dated 8-4- 19527 
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`- while the — are in the custody of the: Carrier, Putus facie, wis 


of such loss or injury $` within the special knowledge of the carrigr. 
Accordingly under Article go the onus to prove such date of loss or injury, 
where the goods are carried by rail the loss' occurs in course of transit, 
13 upon the Railway concerned. If the Railway fails to discharge this onus 


date of delivery of the goods to the party should be taken as the relevant 
date of loss or injury. 


M 


Application under Section 115 of the Code bP Civil Pro- 


cedure by the Defendant, Union of India as representing the East 
Indian now the Eastern Railway Administration. 


The material facts will appear from the judgement. 


habe Narayan Basu for the Petitioner. 


" 


S. c. Janah and Bankim Ch. Riy for the Opposite Parties. 


= 


The judgment of the Court is as kla 


P. N. Mookerjee, J.:—This Rule is dirdtted against a 
decree passed by the learned Subordinate Judge of Burdwan in_ 
Small Cause Court Suit No. 134 of 1951 allowing in part the 
plaintiff's claim for compensation against the defendant Railway. 
The daim arose out of damages alleged to have been càused to 
a part of a consignment of Biri tobacco booked at Station Vadtal 
for carriage and delivery to the plaintiffs at Burdwan. The 
booking was under Risk. Notes A and B and the usual defences 
were taken by the petitioner Railway denying misconduct, claim- 
ing protection under the Risk Notes and alleging ngn-service 


ot the statutory notices. It was further pleaded that the plain- . 


tiffs’ claim was excessive and was also barred by limitation. 
The learned Subordinate Judge overruled the defence coften- 
tions. and decreed the plaintiffs’ suit. "He, however, disallowed 
the plaintiffs’ claim "for interest. Against the decree passed as 
aforesaid, the defendant Railway obtained the present Rule. 


In support of the Rule, Mr. Bhabesh Narayan Basu urged 
three points. He challenged the finding of the learned Subordin- 


. ate Judge on the question of misconduct, contended also “that 


there was no proper service of ndtice under section 77 of the 
. . 


Pd 


e.:- C74 s "us Tee T B 

* VoL. g 35] eulx - HIGH- court, EE SEES 
«Indian Railways Act aa Ey that the plaintiff s suit was tirne- Crvi. 
e barred. eu — 
t 2 

Upon the first point, Mr. Basu drew our attention particu- Union 1 of India 
larly to the decision of this court in the case of Ralliaram Dingra Él 

v. The Governor General of India in Council (1), and sub- Gur jat 


bacco Co. 
mitted that in the light of the observations contained in that cmd 


judgment““the learned Subordinate Judge’s finding against the P.N. e 
petitioner on the question of misconduct could not be sustained. Mookerjee, J. 
On the above basis Mr. Basu claimed.full protection for his 

client against the plaintiffs claim, made in the suit, under the 

Risk Notes, referred to above. gi 


It was next argued by Mr. Basu that there was, im the present 
case, no proper service of notice under section 77 of the Indian 
Railways Act. Jt was not and, indeed, it could not be denied 
that a notice under that section had been sent to the Railway 
in time but.the contention, put forward by Mr. Basu, was to the 
effect that as it was sent to the Chief Commercial Manager and 
not to the General Manager, the service was not a: proper service 
in law. For this proposition strong reliance was placed on the 
recent decision of this court reported in Union of India v. 
Indumati Saha (1). mE . 


> 


The Petitioner's third contention was that, in any event, 
the plaintiff's claim was barred by limitation, the suit having 
been instituted on the 5th November, 1951 although delivery 
was taken by the plaintiffs opposite parties on the 1st September, 
1950. eOn this plea of limitation Mr. Basu's argument was that 
=. the Article of the Limitatión Act applicable to the present case 
being admittedly Article 30 which allowed a period of one year, 
frm the date “when the loss or injury” occured, that is, one 
year from the date of delivery to the plaintiffs, at the latest, for 
institution of the suit, the time for such institution in the present 
case expired, in the first instance, on the 1st of September, 1951 
at the latest, and, the plaintiffs being entitled to a deduction or 
extension of two months under section 15(2) of the Indian 
Limitation Áct on account s the statutory notice of suit which 


(1) (1944) 48 C.W.N. 554.* : 
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_ had to be given and was given under section 80 of thé Code’ Lá 


of Civil Procedure, the’ very last date of filing thg suit was ° 
November 1, 1951, but the suit havfng been Den admittedly on 
November 5, 1951, it was clearly time-barred. : 


The points, raised by Mr. Basu, are sess of a technical 
character and, although we would not say that all of them are 
wholly without substance, so far at least as technicalities'are con- 
cerned, we are not inclined to interfere in this Rule on technical 
grounds, even if they were in the petitioner's favour, as the 
plaintiff's claim, to the extent that it has beer! allowed by the 
learned Subordinate Judge, appears to be quite a just claim on 
the merits and as, accordingly, by the decision, complained 
against in this Rule, substantial justice appears to have been 
done between the parties. 


The learned Subordinate Judge found as a fact that the 
damage to the tobacco was caused by rain water penetrating 
through the crevices of the flap doors on both sides of the wagon. 
He also found that the bags in question were placed by the 
sides of the flap doors and not away from them by the railway 
staff although it was known to at least, it ought to have been 
realised—by the railway authorities that rain being usual at the 
tiñe of the year when the consignment was being carried, the 
tobacco was likely to be damaged by rain water if placed near 


- the flap doors. On these findings, the learned Subordinate 


Judge held the Railway guilty of negligence amounting to mis- 
conduct and disentitling them to any protection under the Risk 
Notes. 

$ j | j d 

It was urged before us that the negligence, found above, 
would not satisfy the test of misconduct as laid down in the 
case cited Ralliaram Dingra v. The Governor General of India 
in Council (1), Judicial opinion on this.point is not, however, 
uniform and the learned Judge's finding of misconduct appears 
to be well founded on the tests laid dowp in that behalf in the 
other Bench decision of this Court reported in The Bengal Nag- © 
pur Railway Co., v. Moolji Sicka & Co. (2) and it is also sub- 


(1) (1944) 48 C.W.N. 554. 
(2) (1930) 35 C.W.N. 18$. . 
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stantially supported by the cases of B. N. Railway Co., Ltd. v. 
Mooji Sika & Co. (1), and Bengal Nagpwr Railway Company Ltd. 
v. Messrs."Haji Latif Abdullg (2). There is much to be said in 
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favour of either point of view and, in a proper case, the question  Union*of India 


may have to be considered by a Full Bench of this Court. As 
however, as we have already said, the learned Subordinate 


` Judge’s decision has at least the merit of substantial justice, it is 


unhecessamy for us.in this Rule to discuss this point any further 


_ or to consider the question of reference of the conflict of judicial 


opinion to a Full Bench, and we would content ourselves by 
refusing to give effect to the petitioner's above contention in this 


- case simply on the ground that, even if it be technically correct, 


it would hardly justify interference with the learned Subordinate 
Judge's decision, which plainly accords with substantial justice, 
in the ekercise of the discretionary revisional powers of this 
Court. 


Upon the second contention too the position is substantially 
similar We have said above that the notice under section 77 
of the Indiah Railways Act was served upon the Chief Commer- 
cial Manager. Such service has been accepted as good service 
in the decisions of this court reported in Shamsul Hug v. 
Secretary of State (3), and in Sristhidhar’ Mandal v. Governor 
General in Council (4); and also by the Allhabad High Court 
in.the case of Chaturbhuj Ram Lal v. Secrelary of Slate for 
India (5) broadly upon the view, inter alia, that as claims 


against the Railway are dealt with by that Officer service of this 
 notice-of claim upon him must be taken to be substantial compli- 
ance with the requirements pf law. In the case of Sristhidhar 


Mandal v. Governor General in Council (4) where also "the 
notice under section 77 was served upon the Chief Commercial 
Manager, ‘Hendersori J. put the matter straight in his own 
inimitable language. .“ The law is certainly remarkable” so 
remarked the learned Judge. “If a good claim is to be dismiss- 


(1) [1933] A.LR. Calc “ro 

(2) [1987] A.I.R. Calc.'410. S 

(3) (19830) LL.R. 57 Calc. 1286; S C., [1930] &.I.R. Calc. 332, 
e (4) [1945] A.LR. Calc. 412.. 

(5) [1927] AIR. All, 215., 
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"Union of. India -is held to be an invalid notice. Continuing the learned’ Judge 
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made the following observations at page 413 of the Report." 


The service of a notice under section 77 is not a condition pre- 
"cedent: to the institution of the suit. Section 140 was un- 
- :doubtedly enacted to help claimants and not to assist*tlse railway 


administration to make a dishonest defence. If the notice is 
served within its terms the Railway have no answer. It does not 
matter in the least whether any individual gfficer knew about 


it or not. It is however sufficient to comply with section 77 it ` 


in fact notice is given to the railway administration. The notice 
under section 8o, Civil Procedure Code, was duly served on the 
Government of India. As usual it was forwarded to the General 
Manager of opposite party No. 3. He did nothing whatever 
except to send it to the gentleman who received the notice under 
section 77 from the petitioner direct. It is quite obvious that, 


if the notice under section 77 had been sent to the General 


Manager, he would merely have forwarded it to the Chief Com- 
mercial Manager. In these circumstances, it would be preposter- 
ous to say that no notice has been given to he Railway adminis- 
tration.” That sums up admirably the gist of the position,'taken 
up by the learned Judge, on this aspect of the matter and it is 
difficult to say that there is no substance in his supporting obser- 
vations. A contrary opinion has no doubt been expressed in 
the recent decision of this court in the case of Union of India v. 
Indumati Saha (1), enjoining strict-such compliance with the 
statute in matter of such service and recognising the: General 
Manager alone as the appropriate authority to be served with 
notice under section 77. We are not prepared to say, however, 
without a fuller consideration that. the earlier view is in law 
totally unacceptable. It has, at least, all the commonsense of 
the matter from a practical point of view and as the purpose ol 
the statutory notice is sufficiently and unquestionaly served by 
service upon the Chief Commercial Manager he being the 
authority who actually deals with clatms against the Railway’s 
act "is not" as distinguished from the other'statutory notice 
under section 80 of the Civil Procedure Code “a condition pre- 


(1) (1951) 55 C.W.N. 663. 


THE MM JOURNAL. —. * 7g pon 95. 


E ed, because a notice is given - -to the Officer’ whob duty’ It is 1s, 
: investigate it and. he preceeded to hold that notice was given to, 


- 


4 


cedent»to the institution of the suit,” à$ held by 


“=e 
ms? 


Vor. 98 N 
a 


: 
9 

* "e 
^ 


- ` 7 p 
Td We MS cu 4 "Ni: Ma 
< ng Nai zx o 1- as "n 
- s pga 
HIGH COURT. - 
a ` 


2 3 B Je 3 . i 


Henderson’ J. 


in the passage quoted and now settled by the Full Bench in the - 


recent cas. of Bansi v. Govewior General of India in Council (1) 


as in matters of this kind Courts ought not to be too technical 
or hypercritical so as to hinder the cause of justice, and not 
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Henderson J.'s view on this point Was expressly approved and Union of India 


v. 
* Gurjat 


. : Pies 2 DOSE: oe OR Sas Tobacco Co. 
further it, by insisting upon strict technicalities, the decisions ú 


in Chatrbhuj Ram Lal v. Secretary of State for India (s), 


Governor General in Council (4), may well be supported. even 
if strict logic or the letter of thé law inclines towards the con- 
trary view. We aré satisfied, however, as already stated, that the 
decision of the learned Subordinate Judge in the present case 
is quite in consonafice with substantial justice and we would not, 
thetéfore, interfere with it in revision, even if it were technically 
not quite ‘correct. The petitioner’s sécond contention also is, 
accordingly, rejected. l 


1 


There remains now the petitionér's siibimission, 'namely, the 
point of limitation. The learned Subordinate Judge has rejécted 
this plea of limitation on the finding that thé date of delivery 
of the goods to the plaintiffs opposite parties was the 4th 
September, 1950. It is conténdéd béfore us that, in taking 
the said date às the date of delivery, the learned Subordinate 
Judge has committed an error it is argued by Mr. Basu that the 
actual daté of delivery in the present casé was the 1st or thé and 
September, 1950 and that, therefore, the suit was filed at least à 
day or two'too late. On the rhaterials béforé us, we are un- 
able tg accept this contention. Ex. 2, the shortagé cértifiaate, 
clearly shows that delivery*was taken by the plaintiffs opposite 
parties on the 4th September, 1950. It seems to us further that 
tht different dates, mentioned in Exs. A and B, the Railways 
delivery Book -and Unloading Book, do not either refer to or 
give us clearly the date of delivery to the plaintiffs. That this 
is so is well-confirmed, ‘and, indeed, placed beyond doubt or 

n ! 

(1) (1951) 56 C.W.N. 83—89. 

(2) [1927] AIR. All. 215. 

e (3) [1930] A.IR. Calc. 332. 
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idu. yt ie pleadings in the case. In ‘thes plaint, i it was, 
specifically stated in pasagraph. 4 that thé- delivery was made ^ 
‘to -the plaintiffs on the 4th- September, 1950.- This. was. "rot con- ' 


it is idle to contend that the learned, Subordinate Judge was. 


E wrong in taking the. 4th September, 1950 as the relevant date 


Ed delivery | and, that being so, there is no substance in the peti- 
` tioner's contention that the plaintiffs sult was time -bereed. "In 


i ftookirje J. the view, we have just expressed, it is unnecessary for us to..con- 


4^ 


sidér the other argument on this point, advanced by: Mr. Janah, 

who appeared before us on behalf of the opposite parties, that, 
in any event, Ex. 4 contains an acknowledgment, sufficient in 
law to. give a fresh start of limitation. We may point out,- 
however, that, apparently, at least, this argument has the. support 
‘of the decision of the Bombay High Court in: the case of Haji 
Ajam v. Bombay and Persia, Steam Navigation Co. (1) and 
also this Court's decision in the recent case of ;Jainarain: v: The. . 
‘Governor-General of India (2), and may thus possibly save tbe 
: plaintiffs suit from being time-barred. As already stated, how- 
ever, it is not necessary for us to consider this last question in 
the present case and we do not, therefore, propose to examine 
Mr. Janah's argument on this point any further. 'The relevant 
date of delivery, as correctly taken by the learned Subordinate 
Judge, being the 4th September, 1950. the statutory period 
of one year under Article go of the Limitation Act—which, as 
we shall presently show, started to run in the present case from 
the said date of delivery would take us to the 4th September, , 
1951, and the plaintiffs being clearly entitled to a further period 


- of two months under section i5(23) of the Limitation Act on 


áccqunt of the statutory notice of the suit under section, 80 of 
the Code of Civil Procedure, the las? date for the filing of the 
“suit would be the 4th November, 1951, which being, admittedly. 
a holiday, as found by the learned Subordinate Judge, the swit 
must be held to have been properly filed'on the kth November, 
1951, quite within the time allowed by law. The petitioner’s 
plea of limitation is, accordingly, overruled. 


(1) (1902) LL.R. 26 Bom. 563 
(a) [1951] A.LR. Calc. 462; (1949) 4, D.L.R. Calc. 225. 
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the date of delivery to the plaintiffs. There is no dispute that . 


1i only remains -to add that, in the. présent c case, it is not - 
^possiblesto argue that-limitation would “start earlier than from . 
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Article 30- of the Limitation Act would apply to this case. That ‘Union’ f ot India 
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Article: contemplates suits, "against a carrier for compensation 
for, losing or injuring goods” and under it limitation starts or 
“when the loss or injury occurs." 

Such logs ‘or injury obviously occurs while the-goods are in the 
custody of:the carrier and prima facie, therefore, the date thereot 
will be within its special or ‘ peculiar’ knowledge in any event, 
the carrier will certainly be in a much better position than either 
the consignor or the consignee to prove that date and, accordingly, 
it has been held over and over again that, under Article 30 of the 
Limitation Act, the.onus to prove the date of “loss or injury,’ 

mentioned-in the Third Column of that Axticle, is, where the 
goods are carried by rail and the loss or injury occurs in the 
course of such transit, .on the Railway concerned, and, in the 
absence of satisfactory evidence on its part on this point, that, 
is in the event of its failure to discharge the onus, the date of 
delivery to the party should be taken as the relevant date of ' loss 
or injury or, in other words, as the starting point of limitation 
under Article 30. ‘This was the view taken in at least three 
decisions.of this court, namely, Rivers Steam Navigation Co. Ltd. 
v. Bisweswar Kundu (1), Gangadhur Ram Chandra v. Dominion 
of India (2), and Jainarain's Case (3), already cited, and also by 
the Allahabad High Court in Jugal Kishore v. G. I. P. Rly. 
(4) and G. I. P. Rly. v. Radhe Mal Manni Lal (5) and in 
some of those decisions, it was even spoken of as well-settled. 


The same view of the law is alsó to be found in East Indian 


Railway & ors. v. Gopilal Sharma (6), where, however, the suit was 
dismissed as it had been brought beyond one year from the date of 
delivery of the goods to the plaintiff. 'That view, namely, what 


(1) [1928] A.LR. Calc. $71. 
(2) [1950] Á.LR. Calc. $94. 
(3) [1951] A.I.R. Calc. 462. = 
(4) (1922) LL.R. 45 All. 43; [1933] A.I.R. All. 22. 
(5) (1925) LL.R. 47 All. 549; [1925] A.I.R. All. 656. 
* (6) [1941] A.I.R. Calc. 804. 
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CiviL. we have set out. before, seems to us to be, eminently, reasonable '** 
dm and, in our opinion, the law on this point was. correctly laid ° 
"down in the cases cited and the. releyant statutory- provision was 
Union of India there correctly interpreted. i 
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v. | t ] : 
= Nie a T. ~~ In the case before us, the petitioner Railway has practically 
j ~ adduced no evidence to show when the.damages, which haye 
P. N. ` now been sued for in this suit, and, actually proved, had Occurred: 


| _Mookérjee, J. The Message Book Ext. C is hardly sufficient for-the purpose. 
i The onus, therefore, that lay upon the petitioner under Article 
30 of the Limitation Act, cannot be said to have.been discharged. 
It may also be pointed out in this connection. that, in the- peti- 
tioner's written statement, there, is no allegation. that the-loss or 
injury occured at any point of time earlier. than the. date of 
| delivery to the plaintiffs, In the circumstances, we are-bound to 
hold that, in the present case, the date. of delivery to the- plain: 
tiffs would be the starting point of limitation and, accordingly, 
in view of our fndings, made above, the. petitioner's plea ot 
limitation must fail. 


In the result, therefore, all the submissions, made, by- the- 
petitioner's learned. Advocate, are, rejected. and.this Rule is dis- 
charged, we direct, however, that in. the. circumstances. of this- 
case, the parties will bear their own, costs in. this: Court. . 


S. N. Guha Ray, J.:—I agree, < 


PKR. Rawle: discharged. 


Vor. 95-] . . MGH, COURT. - 
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Before Mr. Jusgce D. N. Sinka. 


MASUD ALAM AND OTHERS. $ 
Uo 
COMMISSIONER OF POLICE & Ons.* 


Constitution of India, Article as—Religious faith and belief as distinguished 
from religious practices—Disciimination in law as distinguished from 
Executive discriminütion—Order of Commissioner of Police prohibiting 
use of electrical loud speakers in mosques for calling Azans—If improper 
in a secular state. j 


. The petitioners are mushms belonging to the congregation which 
habitually worships at the mosque commonly known as the Murgihata 
Mosque. The system of calling the Azan through an electrical loud- 
e speaker five times a day was introduced into the mosque since May, 1953. 
The permission of the Commussioner of Police which it 1s necessary to 
obtain before operating a loud-speaker in a public place was not obtained 
before. the, practice of operating loud-speaker was introduced into the 
mosque. Several residents of the locality complained against the practice 
to the Commissioner of Police who countermanded the use of loud-speaker 
in the mosque. Application was thereafter made to the Commissioner on 
hehalf of the wors.uppers at the mosque for permission to use a loud- 
speaker ın the mosque 1n connection with the Azans. But the Commissioner 
refused to accord peimussion.—Being aggrieved by the Commissioner: 
refusal to accord permission, the petitioners approached the High Court 
under. Article 226 of the Constitution of India and obtained a rule. But 
the High Court being of opinion that Commussioner has in no way exceeded 
his powers or used his discretion in excess of the exigencies of the situation, 
the rule was discharged. ~ : 


| A . fees ‘ 

It was argued on behalf of the petitioners. that India. is a. Secular State 
and under Article 25 of the Constitution of India all persons are at liberty 
to, freely practice their religion and that such liberty had been curtailed 
by the suppression „of the use of loud-speakers to propagate the Azan. 
But there 1s a sharp distinction between religious faith and belief and 
religious. practices. What the ‘state protects is religious faith and: belief. 
If religious. practices run counter to public order, morality or health, the 
religious practices must give way before the good of the people of the 
state as a whole. State of Bombay v. Narasu Appa Mali (1), Ratilal v. 


* Matter No. 146 of 1954, arising out of an application under Article 
125 of the Constitution. 
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State of Bombay (2), and Reynolds v. United States (3) referred to.'«* 
was next argued that thfre had been made a discriminatiop in this case 
because two adjoining mosques had bgen allowed to use loud speakers for 
propagating the Azans. But there 15 distinction between discrimination ih 
law and Executive discrunination. In the present case there has not been 
exercise of executive discrimination of such description as calls for inter- 


i 


Application under Article 226 of the Constitution of 
India. 


‘The material facts will appear from the judgment. 
Susil ‘Chaudhury for the Petitioner. 

A. K. Sen for the Respondent No. ı. 

The denen of the Court was as follows: — "s 


1 


D. N. Sinha, J. :—The petitioners are Muslims, who belong 


to the congregation, which habitually worships at the mosque 


situated at No. 38/A, Brabourne Road, in Calcutta, commonly - 


known as the Murgihata Mosque 


It is alleged that since e May, 1958, the system was introduced 
of calling the Azan (call for prayer) through an electrical loud- 


speaker five times a day. Before a loud speaker can be installed 


or operated in a public place, the previous permission of the 
Commissioner of Police has to be obtained. As this power'is 
not disputed I need not dwell on the source or nature of it. “It 
goes not appear that any previous permission was,obtained 
from the Commissioner for operating the loud-speaker. Several 
residents of the locality complained against the practice and the 
Commissioner through the local thana officers countermznded 
the use of it. Applications were thereafter made to the Com- 
missioner by some of. the residents through General Secretary 
of the West Bengal Pradesh Congress Committee and the Muta- 


(1) [1952] A.I.R. Bom. 84. 
, (2) [19535] A.I-R. Bom. 188. - |, l , . 
(5) (1879) 25 Law Ed. 244. 
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“Walli of the Mergihatta Mosque for permission to use 2 loud 

speaker in connection with the Azans. By his letter dated the 


12th November, 1953, the Commissioner has refused to accord 
pes 


This rule was issued by Bachawat, J. on the 2nd day of 
November, 1954, upon the respondents to show cause why an 
appropriate writ should not be issued calling upon tbe res- 
pondents not to give effect to the order of respondent No. 1, 
countermanding the use of the loud speakers. The Mutawalli 
respondent is suppogting the petitioner. 


Before I proceed further, I have a few words to say about 
the use of loud speakers in connection with religious houses or 
festivals. The discovery of the. means to magnify sound has 

indeed been a major scientific discovery of the age and is 
_utilised in many 1 useful ways e.g., the telephone, radio etc. But 
. like every modern. discovery in science, it has helped to create 
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riot ‘merely a heaven but also a hell. The indiscriminate use of - 


the electric loud speaker in connection with religious festivals 
in the city is a standing grievance of every peace loving citizen. 
The most offending instances are the uses to which it is put in 
connection with Hindu festivals, when the city is, racked with 
the raucous cancophony of a thousand loudspeakers, doling 
out cheap jazz or cinema music, which is not only singularly 
inappropriate to such occasions, but to my mind, destructive of 
public health and morals. I might go so far as to say that in 
no other civilized country would this kind of thing be tolerated. 
Lam now surprised to hear that the canker has now spread into 
the precigcts of Muslim: religious institutions. Jt may be that 
what is sought to be propagaftd in this instance is not profane 
music but a call to the faithful for offering daily prayers, but 
the dbjection remains. What is distasteful and abhorrent in 
the house of man is singularly inappropriate and even irreverent 
when used in the House of God. Prayer is intended to be a 
silent communion with the creator. It does not call for a 
*tumultuous prelude or a ndisy accompaniment. 
FR ET ee aia a alae al a NEG 
It is said that the Muslim religion requires that prayer should 
be offered in congregational manner in a mosque five times a 
day and that each time, ań Azgn is to be called, inviting the 


132 


. Civi. 
1954. 
mo qud 
Masud Alam 
v. 
Commissfoner of 
Police. 


e D.*N. Sinha, J. 


THE CALCUTTA LAW JOURNAL. . VOL. 95. 
; iat E » 


faithful to prayer. This much is well known. I think thet 
congregational prayers are a beautiful feature of the Muslitn 
religion, and one remembers with pleasure the romantic sound 
of an early morning muezzin from the turrets of an up-country 
Mosque on a misty morning. But to transform this into a noisy 
fanfare is neither artistic nor necessary. I find no where that 
the religión of the petitioners enjoins it. Sag . 

In my opinion the Commissioner of Police has in no way 
exceeded his powers or used his discretion in excess of the 
exigencies of the situation. It is not that Me has gone too far. 
The real grievance is that he has not gone far enough. 


It is argued by Dr. Chaudhury that India is a secular state . 
and under Article 25 of the Constitution, all persons are at : 
liberty to freely practise their religion. He says that such liberty . 
has been curtailed by the suppression of the use of loud speakers : 
to propagate the Azan in a very crowded and noisy locality, | 


where the Azan cannot be heard, unless magnified by some such 
device as a loud speaker. 


“This argument overlooks the essential features of Article 25 
of the Constitution. 


In State of Bombay v. Narasu Appa Mali (1), Chagla C]. 


said as follows: 


"Now a sharp distinction must be drawn between 
religious faith and belief and religious practices. What the 
e state protects is religious faith and belief. If *religious 
practices run counter to public order, morality or health, 
then the religious practices must give way before the good 

of the people of the State as a whole." 


In Ratilal v. State of Bombay (4), the Chief Justice ol 
Bombay, said: l R : 
“There are religions which bring under their own 
cloak every huiman activity . . . , , , Butit would 
(1) [1953] A.I.R. Bom. 84. . x 
(2) [i953] AIR, Bom. 183, œ 
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e : . 

be absurd to suggest that a Constitution for a secular state 
evereintended that every human and mundane activity was 
to be protects under the guise of religion.” 


; In Reynolds. v. United States © Chief Justice Waite 
said: — | 

; Es Láws are made fot.the Government of actions, and 
while “they cannot interfere with mere religious belief and 
opinions, they may with practices. Suppose one believed 
that human sacrifices were a necessary part of religious 
worship, would it be seriously contended that the Civil 
Government under which he lived could not interfere to 
prevent a sacrifice? Or if a wife religiously believed it was 
her duty to burn herself upon the funeral pile of her dead 
husband, would it be beyond the power of the Civil Govern- 
ment to prevent her carrying her belief into practice?" 


-— 


The ‘Commissioner ‘points out in his affidavit that the 


continuous use of loud speakers would cause great annoyance 


to people residing in the locality, especially to invalids. He also 
points out that if this practice is taken up by the numerous 
mosques in the city it would cause great inconvenience and 
annoyance to citizens. I think these observations are perfectly 


` justified. 


* 
bd 


It is next said that there has been a discrimination in this 
case because the two adjoining mosques, viz.. Nakhoda mosque 
and Colootola Mosque, have been allowed to use loud speakers 
for propagating the 4záns. So far as the law is concerned, I can 
find ne discrimination in the law, but what is said that there 
has been an executive discrimination. It is well established that 
to prove executive discrimination it is necessary to prove that 
the discrimination is so widely practised and persistent as to 
give rise to an inference that the real intention of the legislature 
was to discriminate. No such inference can be made on the 
facts of this case. There is nothing to show that the circum- 
stances prevailing in all'the three mosques are the same. For 
instance, the Commissioner points out that the Murgihata 
mosque is situated in a less crowded locality than the other 
mosques and so far as the Nakhoda mosque is concerned there 

(1) (1879) 25 Law Ed. 244. , 
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exists special reasons why a peimission was accorded. Un-* 
fortunately, the special 'teasons have not bééh mentione. How-° 
ever, it is evident from the ‘affidavits ‘that with fégafd to the 
other two mosques nobody has yet complained. i „would be 
difficult-to-say that a thing was causing: public annoyatice if 
nobody is in fact annoyed. I hope, however that the practice 
where ever it i$ prevalent, should be put down, and ethe spetial 
reasons mentioned’ should be carefülly looked into. On the 
facts before me, I cannot come to ‘the conclusion that ‘there has 
been any executive discrimination of a’ descrip tion ' which calls 
for inference by ‘this Court. I. must mention here that Mr. 
Sén appearing on behalf of the Commissiorier has said that if any 
reasonable proposals are made, viz. that the loud speaker should 
ónly be used on special religious “occasions, then ‘the 'Com- 
missioner would certainly be prepared" to consider it On their 
merits and to find out whether there ‘was any public objection 
to such a course. It has also been stated that there exists no 
intention whatsoever of singling out any particular community 
for discriminating treatment, particularly in religious matters. 
Thé application accordingly fails. The Rule must be dis 
charged. I make no order as to costs. Any interim order that 
might have been made is vacated. 


-— 


^ a 


P.K.D. Rule discharged: 
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e Before Mr. Justice P. N. Mookerjee and 
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SITAL CHANDRA KOLEY & Ors. B 
v. | 
: HEIRS oF MIHIRLAL KOLEY (DECEASED) & Ons.* 


- 


Sale, of. undruided share of. occupancy raiyati holding—Simultaneoüs agree- 
ment fon re-conveyance validity of—The Registration Act, Sections 17 & 
49.—Indian Evidence Act, Sections 91 &92—Effect of pre-emption under 
Section ..26& of the Bengal Tenancy Act—Enfjorceability of agreement 
jor re-conveyance:` against pre-empting co-sharers—Construction of 
"Section 18(a) & 27(b) of Specific Relef Act—Transfer of Property Act, 

. Section 4o—Indian Trust Act, Section gor—Principles how for applicable 

i: = Benga! Tenancy Act, Section 26F C» d effect of— 

Per P. N.. Mooherjee, J.:—Law does not prevent parties from entering 
into simultaneous agreement for sale and re-sale or into one composite 
agreement for such purposes. The two may be inter-dependent in the 
sense that the.” agreement jupon one part of bargain may well have pro- 
moted agreement.as to the rest” but so long as they are intended to be 
effected as separate and independent transactions, an outright sale to be 
followed by a re-conveyance, as opposed to a single transaction of the 
nature of.mortgage or the like, are both legal and probable in law. i 


. `U the sale and re-sale can be separated and can be held to have been in- 
tended to be effected separately or as independent and separate transactions, 
there is no bar to the agreement for re-conveyance, whether oral or written or 
registered or unregistered, having full effect in law. Neither Sections 17 
or 49 of the Indian Registration “Act noi mr 91 & 93 “of the Indian 
Evidence is will stand in' "he ho 


fo" for re-sale or'«e-conveyance like an agreement for gale, 
does not create any interest 1n ot charge on, immoveable property or directly 
affect it.' Tt merely creates the right to obtain a deed of re-conveyance and 
does not fall under Section 1'7(1) but under Section 17(3) of the Indian Pese 
tration Let and is not affected by Section 49 of that Act. ` 


< 


The E for re-sale or' re-conveyance is strictly collateral to the 


* Appeal from Appellate ‘Decree No. 346 of 1947 against the decree of 
Sri-M. M. Bhattacharjee, Subordinate Judge, ist Court of Zillah Howrah in 
Title Appeal No. 186 of 1946, dated’ 14th of September, 1946 reversing the 
decree of Jana J. Ahmed, Munsif, Amta, dated the 23rd of April, 1946. 
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sale and may be proved under Sections g1 & gz of the €ndian Evidence, 
Act. 3 7 e 7 — nu - 
f up ES TUNE .e ^ 


out- notice [Vide Sections a8(a) & _27(b) of. the ‘Specific . Relief Act, the ex- 
pression- “ imperfect title ” occüring i in the ‘latter Section j obviously includ- 
ing cases of no title too]. CP PLE : 
e ripe XU OX Wa desee ug 2 re 
. The obligation arising undas such agreement is arinexed to the owner- 
ship of -the property. as it is intended tobe. performed -and:can only be 
performed by a person who is, the owner of. the- property and not otherwise 


_OF., independently of such _ownership: . It. is enforceable against: tall persons 


excepta, bona: fide - transferee -for considération.- . (Vide : ‘Section. 40 of the. 


l Transfer of Property Act): It is also.an obligation:in the nature. of a Trust. 


similarly," enforceable. under Section: 81. oF*.the. Indian. Trust `-Act..- The 


l principles of these Sections, if not the Sections theinselves, consistent as -they 
. are with justice, equity :and good: conscience, would.in the absence ‘of -pro- 


visions to the contrary, apply to all transfers, voluntary or involuntary and 
statutory or otherwise, and affect all. ‚transferees, unless they are bona- -fide 


transferees for, value "with noticé.- i329 a 2:1- Ee up oro Ede QE d 


zo M ` a 
xii x : SET i a forc 


4 The, transfer: pre: aa OF : sto be, presempted. under Section-.26F - “of 
the Bengal ‘Tenancy Act is | the sale subject : to, the obligation. arising: from . 
the agreement ‘for re-sale..;'' The right title. and interest- accruing to:the 
transferee, (pre-emptee) from the transfer.” ,is the- entire. bundle “of rights. 
and obligations passing, under, the sale and the, agreement for ‘re-sale. _ ‘The. 
obligation under the agreement for. ré-sale ‘is enforceable against all subse- 
quent transferees—voluntary , or. involuntary statutory or. otherwise” except. 
bona-fide transferees, for value, without; “notice and is: enforceable pins. a 
pre-emptgr with notice of the agreement for .re- -sale. p = CIMA A 


EQ - 47 „tafa . ad 7 
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created “after the sale. Though - a fne Lune for re-sale is an. 
. incumbrance . within the meaning of the sub-section it is not one created 


- after the sale as it arises simultancously with the sale, |. ^. Deme 07 


died Wie ET y e d = ag ir araa 


JA  pre-emptor (under Section 26F. of the Bengal. "Tenaücy. AG who takes 
a “pre-emption order or. institutes pre-emption _proceedings with notice of qn. 
agreement for re- -sale, prior-to.. or.contemporaneous with. the sale, and -other- 
wise valid and enforceable in law is bound by the same and. cannot resist its 
enforcement by reason of Sub "section 7. 0f dhat, Section. | x iSo 


- 


- 


1 - 


"1; Per S-K. Sen, J J.. : Section a(d) of the ‘Transfer of Property Act ada 
the application of ‘Section’ 40. of that, Act to: transfers, ‘by, operation’ of, law. 
~ The principles underlying” the provisions of the. Act, though not directly 


applicable . to transfers, by operation of ` Jaw, have ` “been "applied id many. 


- cases to such transfers” ‘Though Section 4o of the Transfer of Property Act. 
ui not be ini applicable, it Pg cawi. ‘an -eguitable durs -which 
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sis “applicable „to the case of transfers by operation of law, as in the present Civi. 
se, under Section 26F of the Bengal Tenandy Act. Section 91 of the p 
Indian Trusts Act is also relevant in this connexion. 1954. 


d 
. Sital Chand 
* Appeal by the Defendants. l EN l Koley . 
: | Ty; 


. Suit for specific performance-of a Contract of reconveyance. Heirs of 
. . - Mihirlal Koley 


The material facts will appear from the judgment. s eae Ls 
Charu Chandra Ganguli and Narendra Nath Banerjee for 
the Appellants. l l a: 


` Sarat Chandra Janah -and -Arun Kumar Janah for the 
Respondents. EE - Kg 
l ; 7 07 GAY, 

The judgments of the Court were as follows: — 


P. N. Mookerjeo, J.:—This appeal raises an interesting June, a4. 
question: ELLE ; 


On 4th July 1945 the Respondents Nos. 1-4 filed'a suit 
against the appellants-and one Mohanta Patra for specific per- 
formance of:a contract of reconveyance. That suit was dismissed 
by the Trial Court but, on appeal, it was decreed by the learned 
Subordinate Judge, First Court, Howrah. From this Appellate 
decision the present second appeal has been preferred by de- 
fendants Nos. 2 and 3. l DLE LS 


Briefly stated, the 'Plzintiffs-Respondents ‘case’ was as 4 
follows: — li i ; ' > 

The disputed property which compromises an undivided 

-= share of an occupancy ravati holding originally belonged to 

them (Respondents. Nos. 1-4). On 15-945 in presence of 

: an arrangement betweén the parties for sale and resale, they 

(the plaintiffs) sold the suit property-to Mohanta “Patra 

(who-was Defendant No. 1 in the trial Court) by the Kobala 

(Ex. 1) and simultaneously obtained from him the agree- 

ment for-reconveyance Ex. 3 which ‘is the foundation of the 


‘ NL * 
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present suit. The Appellants before us. (whs are Defendants 
Nos. 2 and 3 in the trial court), alleging to be ço-sharers of 
the disputed 9ccupancy rayati holding, applied ‘for pre- 
emption under Section 26F, of. the Bengal Tenancy. Act 
against the transferee Defendant.No. 1 alone and succeeded 
in getting an order in their favour. The Respondents duly 
tendered to the Appellants the consideration, payable under 
the agreement for reconveyance Ex. 2, but thedatter réfused 
to accept the same and reconvey the suit property. 


The Appellants, defence was that the alleged agreement 
for reconveyance Ex. 2 was not genuine and that, in any'event, 


'" it was not enforceable against them and could not affect or 


prevail over their rights, in respect of the disputed property. 
They claimed to have become absolutely entitled to the ‘suit pro- 
perty as a result of the pre-emption proceedings and they also 
set up inter alia the defence of bonafide transferees for value 
without notice. >  ., | ; . 


‘The learned Munsif came, to the conclusion that the, agree- 
ment Ex. 2 was not genuine and, in that view of the matter, he 
dismissed the Respondents’ suit, consideration of all other ques 
tions being rendered unnecessary by reason, of his above finding. 
On appeal, the learned Subordinate Judge reversed the. learned 
Munsif's decision, holding inter alia that the agreement Ex 3 was 
genuine and that the Appellant's pre-emption must be subject 
to the said agreement. The learned Judge further held that the 


. Appellants had, actual, in any. event,- constructive-notice of the 


said agreement before the pre-emption proceedings and were thus 
not bonafide transferees without notice. The Respondents’ suit 
was, accordingly, decreed by the Lewer Appellate Court and the 
unsuccessful defendants Nos. 2 and 3 have now come up in 
Second Appeal to this Court. — - e 

; “Three Goan were ‘raised in. ii of this appeal In 
the first place, the learned Subordinate Judge's finding that the 
agreement, Ex. 2 was genuine was challenged. It was next con- 
tended that, even, assuming. that the said finding. was -correct, 
that agreement t could- not in. Jaw, affect the. Appellant's title-to the 
property, obtained , under. the order of. pre-emption, and the said 
title could not beheld to be subject to the said agreement Ex. 2. 
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Thirdly, it was urged that, in any evens, the Appellants were Civil. 
ih the position of bonafide transferees for walue without notice meo 
in relation to the disputed property, acquired by them in the ids 
pre-emption proceedings, and the learned Subordinate Judges Sital Chandra 
finding to the contrary was wrong. It was, accordingly, claimed Holey 
that, on this ground at least the agreement Ex. 2 should be held | 5 i i 
not bé bindigg or enforceable against them (the Appellants) and EET kale 
the plaintiffs suit should be dismissed.. Ms (deceased) B 

Of the above three contentions the. first and the third may P. N. 

gus l Mookerjee, J 


be shortly disposed of. 


_ The question whether the agreement Ex. 2 was genuine or 
not is a pure question of fact. True, the judgment of the 
learned Subordinate Judge is, on this point, a judgment of re- 
versal. But he appears to have considered all the different 
aspects of the matter and all the relevant materials on record 
before affirming the genuineness of the agreement Ex. 2. In 
these circumstances, it is not open to us to interfere with. his 
said finding in second appeal. That finding must, accordjngly, 
stand. ‘ | 


On the third question too, the learned Subordinate Judge's 
finding in the plaintiffs favour cannot be disturbed. On a 
reyiew of the evidence before him the learned Judges has held 
that the present Appellants had actual notice of the plaintiff's 
agreement Ex. 2. He has further held that, in any event, they 
must be held to have had constructive notice of the same from 
the plaintiffs undisturbed possession of the suit property after 
and inspite of the Kobala Ex 1 as, even on the view of facts, 
most favourable to them, they must at least be deemed to have 
failed to make the necessary enquiries in the matter. Neither : 
of these grounds is really open to challenge before us. lhe 
learned Judges has believed the evidence of the Plaintiffs-witness, 
P.W. 2, that the present Appellants had actual knowledge of 
the plaintiffs agreement Ex» 2 even before they lodged their pre- 
emption application. Admittedly also, the plaintiffs remained 
in possession of the suit property inspite of the Kobala Ex. 1 and 
there is nothing to show that the contesting defendants who > 
are the Appellants before us made the relevant enquiries in the 


matter. Im this state of facts, it is hardly open to us to say 
f ! + 


" Mihirlal Koley 
. the position must be accepted that the disputed #preemenié for 
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in Second Appeal that the learned Subordinaté Judge was not 
justified in holding that the contesting defendants,had notięe 
actual and or constructive of the plaintiffs agreement Ex. 2 
sometime before the institution of their pre-emption proceedings 
and, accordingly, we-affirm his said finding. l 


The Appellants first and third contentions thus "failing, 


reconveyance Ex. 3 was. genuine and, further, that it was 


simultaneous with the Kobala (Ex. 1) and made in pursuance 
of the arrangement for sale and resale, andthat the Appellants 
had notice of the same before the relevant pre-emption proceed- 


ings and on that footing, the Appellant's second contention, : 


namely, the question of the rights and obligations of the parties 
under the said agreement (Ex. 2) vis-a-vis the pre-emption pso- 
ceedings will have to be determined. The question, thus arising, 
is a pure question of law, depending mainly upon the true 
construction of Section 26F more particularly Section 26F(7) 
of the Bengal Tenancy Act and also upon sections 18(a) and 
27(b) of the Specific Relief Act, Sections 40 and 54 of Transfer 


' of Property Act and Section g1 of the Indian Trusts Act. 


Under Section 26F (7) of the Bengal Tenancy Act to quote 


only its relevant part—" the right title and interest accruing to 


the transferee (pre empireo from the transfer” vests in the 
successful pre-emptor “free from all incumbrances which have 
been created after the date of the transfer" The NEGESI of 
this latter provision arises because, under the statute, “ the right 
title and interest," referred to in the earlier part of the extract, 
quoted above, vests in the pre-emptor only when the,order of 
pre-emption is made. It appears further that the liability for 
rent for the intervening.period remains with the transferee as, 
under clause (b) of the said sub-section 7, the transferee's liability 
on account of rent ceases from the date of the pre-emption 
order. Indeed, it seems to me that, broadly speaking, the statute 
seeks an equitable adjustment of the rights and liabilities of 
the parties with, particular reference “to the date of the transfer 
and places the pre-emptor substantially in the same position as 
the pre-emptee (transferee) was when he took the relevant 
transfer, forming the subject-matter of the pre-emption. 
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*' On the wording of the section two questions demand con- 
esideratior» for our present purpose, namely: — 

* (i) What is “the right, title and interest accruing to the 
transferee from the transfer" when the relevant 
e sale is accompanied by a simultaneous or con- 
"3 ,, ‘emporaneous agreement for re-sale ox re-purchase? 
and (ii) Whether the agreement for resale or re-purchase 
constitutes an 'incumbrance' and, if so, is it an 
incufnbrance “created after the date of the 

transfer?" i 
Now, there is nothing in law to prevent parties from enter 
ing into simultaneous.agreements for sale and re-sale or into one 
compact or composite agreement for such purposes. The two 
may be inter-dependent in the sense that the "agreement upon 
one part of the bargain may well have promoted agreement as to 
the rest" but, so long as they are intended to be effected as 


separate and independent transactions, an outright sale to be: 


followed by a reconveyance, as opposed to a single transaction 
_ of the nature of mortgage or the like they are both legal and 
provable in law. “The determining factor lies in the ultimate 
shape of thé agreement rather than in the process by which it 15 
reached " and, although the agreement for sale and resale may 
have been entered into at one and the same time and being 
inter-dependent. as stated above, may be broadly looked at as 
forming parts of the same transaction, if the sale and the re-sale 
can be separated and can be held to have been intended to be 
effected* separately or as sepafate and independent transactiohs, 
namely, an outright sale.to be followed by a reconveyance, there 
is no bar to the agreement for reconveyance, whether oral or 
written or registered or un-registered, having ful effect in law. 
Neither the Indian Registration Act (Sections 17 and 49) nor the 
Indian Evidence Act (Sections 91 and 92) will stand in the way. 


A pure-agreement for resale or reconveyance which is by 
itself no more than a mere agreement for sale “ does not, by itself, 
create any interest in or charge on "—nor does it, strictly speak- 
ing, directly affect, —immoveable property (Vide Section 54, of 
the Transfer of Property Act} So far as immoveable property 
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is concerned, the writing (the deed of agreemert*for resale or, 
repurchase) as such merely creates the right to obtain another. 
document, namely, the deed pf reconveyance. It will thus fall 
not under Section 17(1) but under Section 17(2) of the Indian 
Registration Act and will not be within the mischief of Section 
49 of the said Act. Again, the stipulation for re-sale or re- 
conveyance being strictly collateral to the sale which it has in- 


duced, though touching on a common subject-matter*and being 


thus, broadly speaking, part of the same transaction, may well be 
proved under Sections 91 and gg of Indian Evidence Act. 

What I have stated above seems to be the true effect of the 
Privy Council decision Sara Veeraswami alias Sara Veerraju v. 
Talluri Narayya (deceased) and others (1), read. in the light of 
the two. English cases Morgan v. Griffith (2), and Erskine v. 
Adeane (3), and two decisions of this country Harkisandas 
Bhagawandas v. Bai Dhanu (4), and Ma Nan Shein v. Yaing (5), 
which were particularly referred to by their Lordships and the 
principles whereof were evidently approved by them. The 
termi ‘of the sale are-not affected by the agreement for re-sale or 
re-purchase. ‘The outright sale stands but, side by side, stands 
also the simultaneous agreement for re-sale and both are valid 
and provable in law. 


The simultaneous agreement for re-sale no matter that, 
strictly speaking, it is prior to the actual sale may well be enforced 
against a subsequent transferee of the property except a bonafide 
transferee for value without notice [Vide Sections 18(a) and 
27 (b) of the Specific Relief Act, the expression “ imperfect title” 
occuring in the earlier of these two, sections obviously including 
cases of no title too]. Clearly also, the obligation under the 
said agreement is one annexed to the ownership of the property 
as it is intended to be performed and can be performed only bya 
person who is the owner of the property and not otherwise or 
independently of such ownership. It is thus enforceable against 


(1) [1949] A.LR. P.C. 32; L.R 75 TA. 327. 

(2) (1871) 6 Ex. 71. 

(3) (1873) 8 Ch. App. 756. l 

(4) [1926] A.I.R. Bom. 497, (F.B.); I.L.R 5o Bom. 566. . 
(5 [1927] A.L.R. Rang. B14. 
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„all persons txcept a (bonafide) transferee for consideration 
e (value) without notice (Vide Section 40 of the Transfer of Pro- 


perty Act). It is also an obligátion in the nature of a trust, 


` sumilarly enforceable under Section g: of the Indian Trusts Act. 


I am further of tbe opinion that the principles of these sections, 
if not the sections themselves consistent as they are with 

* justice - equity and good’ conscience * would, in the absence of 
provisiorts to the contrary, apply to all transfers, voluntary or 
involuntary and statutory or otherwise, and affect all transterees, 
unless they are' bonafide transferees for value without notice, and 


- the obligation, referred to above, will have to be viewed accord- 


ingly. Glearly- also, this obligation under the agreement for 
re-sale arises and or becomes annexed to the ownership of the 
property simultaneously with the transfer under the original sale 
and “the right, title and interest accruing to the transferee 
(vendee) from the transfer (sale)” cannot be considered apart 
from that obligation and, in effect, therefore, it is subject to that 
obligation which, however, is not enforceable against a subsequent 
transferee for value without notice. 


Viewed in the above context, the transfer pre-empted or 
to be pre-empted under Section 26F of the Bengal Tenancy Act 
is the sale subject to the obligation, arising from or by reason 
of the agreement for re-sale or re-purchase. ^" The right, title 
and' interest accruing to the transferee (pre-emptee) from the 
transfer" is, therefore, the entire bundle of rights and obliga- 
tions, passing under the sale and the agreement for resale. The 
obligátion under the agreement for re-sale is, as I have shown 
above, enforceable against all subsequent transférees—voluntary 
or involuntary, statutory or étherwise—except (bonafide) trans- 
ferees for vàlue without notice. It is thus enforceable against a 
pre emptor with notice of the agreement for resale and the 
préemptor's right$ under Section 26F of the Bengal Tenancy 
Act will be subject to the obligation under the said agreement 


“and must be viewed in that light. 


Even assuming that the words “ that right title and interest 
accruing to the transferee (pre-emptee) from the transfer” in 
Section 26(F) (7) of the Bengal Tenancy Act means only the 
right, title and’ interest, passing under the relevant sale and not 
the sale, read with the agreement for, re-sale or re-purchase, or 
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Civi. in other words, that the transfer, contemplated*by or in the,.4 
‘section; does not include the collateral agreement for,re-sale as, 
bs well, the. position does not materially change. The agreement 
Sital Ghandra for re-sale undoubtedly gives rise to an obligation, annexed «to 
Koley the ownership, which, whether as such obligation or otherwise, 
A e d enforceable against all subsequent transferees with notice. 
- Mibirlal Koley This obligation which effectively springs into existence simul- 
(deceased) taneously with the sale in question. is, having regard? te its very 
me? nature and legal incidents, plainly, in my view, an incumbrance.” 
P. N. within the meaning of the said Section 26(F) (7) of the Bengal 
Mopkenee, Je uq enancy Act. At any rate, it is hardly inappropriate to call it 
an "incumbrance" within the meaning of that section. It is 
not, however, an incumbrance "created after the date of the 
transfer" —which obviously means subsequent to the transfer, 
though not necessarily on a different or subsequent date—as it 
arises simultaneously with the sale ànd not subsequent thereto. 
The obligation, therefore, arising from the simultaneous agree- 
ment for resale or purchase, is not affected by Section 26F (4) 
which, in its material part, as already quoted, refers‘ only to in- 
cumbrances . . . . . . . created after the date of the 
transfer." 
The substance of the matter may now be conveniently set 
forth as follows: — 


- 1954. 


'. An agreement for re-sale may well stand side by side 
with a sale and or an agreement for sale. They do not 
necessarily involve any incongruity or illegality. The fact 
that the sale and the resale are to be effécted as separate and 
independent transactions does not prevent the obligation 
under the agreement for re-sale from becoming annexed to 

the ownership (which posses by the sale) simultaneously with 
the transfer so as to remain unaffected by sub-section 7 of 
Section 26F of the Béngal Tenancy Act. The obligation 
under the agreement for re-sale becomes annexed to the 
ownership by reason of the principle, underlying Section 40 
of the Transfer of Property Act. That section, it is true, 
applies generally speaking, only to woluntary transfers [Vide - 
Section '2(d) of the Act] but the principle, underlying it, 
does, in my view, apply to involuntary transfers as well in- 
cluding statutory transfers unless excluded either expressly. 
or by necessary implication. 

. ; a: 3 
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TA The Same result also follows from a consideration of 


e Section 91 of the Indian Trusts Act. The agreement for 
re-sale creates some sort of a fiduciary relationship between 

e the parties, to the benefit of which the original transferor 

. will be entitled, so long as the agreement remains enforce- 
able in law, and this fiduciary relationship or the beneht 
thereof which arises simultaneously with the agreement for 
re-sale dnd, therefore, simultaneously with the transfer too, 
and is available against a transferee with notice, is not 

ta affected by Section 28F (7) of the Bengal ka Act. 


uH Aes the above principles to the facts al the instant case , 


before us, the nett position is that, in spite of the pre-emption, 
the agreement for resale (Ex. 2) remained enforceable—and it 
has been validly enforced by the learned Subordinate judge 
against the present appellants who though they are in a sense 
Statutory transferees, are transferees with notice of the same. 


I would, therefore, affirm the decision of the learned sub- 
ordinate judge, decreeing the respondents' suit for specific per- 
formance of the agreement for resale Ex 3. 


On behalf of the Appellants, strong reliaice was placed 
on the decision of this Court, reported in Tarapada Karati v. 
Sudhamoy Dolui (1), and wg were pressed to hold that 'agree- 
ment for reconveyance Ex. g was not enforceable against the 
Appellants. We have carefully examined the decision cited but 
“we do not think that it really affects the question, now before 
us. 

The same remarks apply to the later decision of this Court, 
reported in Nishi Kanta Das v. Jnanendra Nath Mondal (s), 
where the learned Chief Justice sitting with Sinha, J. re-affrmed 
- his earlier view Tarapada ‘Karati’s Case (1), that for purposes of 
section 26F of the Bengal ‘Tenancy Act, the éxistence of a con- 
temporaneous agreement for resale—or even of a reconveyance 
in pursuance of such agréement [Vide Nishi Kanta Das's Case 
(23), would not be relevant. - 2: 


'() (1948) 53 C-W.N. 678. 
(2) (1952) 57 C.W.N. 258. 
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“The question whether such an agreement was, legally en- 
fofcéable against the pre-emptor if he had notice of the same 
prior to the pre-éniption order or the pré-emption proceedings 
did not—and, indeed, it could not—strictly arise in any of the 
two cases, cited above. Such a question or a question of title 
between the pre-€mptor and the claimant under the agreement 
or the reconveyance ‘would indeed be wholly outside the scope 
of pre-emption proceedings, out of which, admittedly, the two 
cases cited arosé. Any observations on either of the said two 
questions in the judgments of the learned Chief Justice would 
thus be more or less in the nature of obiter dicta and; although 
deserving the highest respect and the utmost consideration, they 
would not be binding on this Court, unless found sound on 
principle. To the extent, therefore, that those observatioris 
conflict with the views, expressed in this judgment, I would 
respectfully put them aside as, in my opinion, they do not appear 
to have taken note of the reasons which have prompted me to 
reject the Appellants contention and which I have- sufficiently 
set out above. — 


As to the merits of thé actual decisions in the said two 
cases cited Nish? Kanta Dass Case (1), and Tarapada Karati’s 


. Casé (a), it is quite unnecessary to express any opinion on the 


present occasion. The actual decisions were possibly right.- At 
least, they seem to be so prima facte, and further consideration 
may well be observed for appropriate future occasions. Strictly 
speaking, all that was actually decided in those two cases was 
merely this; “ that thé éxistence of a contemporaneous agreement 
for resale or repurchase does not necessarily preclude the appli- 
cation of Section 26F of the Bengal ‘Tenancy Act.” The position 
may be conceded and máy; even, be accepted, but it does. not, 
from such concession or acceptance, necessarily follow that ethe 
pre-emption order nullifies the agréement or that it (the agree- 
ment) cannot be enforced against the pre-emptor, even if he had 
notice of the samé prior to the said order or even before the 
preemption proceedings. : o 


I would, therefore, hold that the  preemptor ünder Section 
26F of the Bengal Tenancy Act who takes a preemption order 


(1) (1952) 57 C.W.N. 258. 
(2) (1948) 53 C. W.N. 678. m 
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Or, at aBy rate, institutes hig pre-emption proceedings with notice 
of an agreement for resale, prior to or ¢ontemporaneous with 
the sale in question and otherwise valid and enforceable in law, 
13 bound by the same and cannot resist its enforcement by reason 
merely of sub-section 7 of that section. 


It has been argued before us that the adoption of this view 
may involve hardship and injustice and may encourage attempts 
to evade the statute but I am not Impressed. Specific perform- 
ance is in the discretion of the Court and it has ample power to 
refuse it to prevent hardship or injustice or evasion of statute. 
In the facts of this'case we feel amply satisfied that the plain- 
tiffs cannot be denied relief on any of the above grounds. 
Rather, ends of justice require that the agreement (Ex. 2) should 
be specifically, enforced against the Appellants (who applied for 
preemption with full knowledge and or notice of the same) 
when the records contain sufficient materials to justify the find- 
ing of the learned Subordinate Judge that, by the Kobala (Ex. 1), 
the suit property, was sold at about one-fourth of its real value. 
Refusal of specific performance would mean that the Appellants 
would get the suit land at a nominal value and the plaintiffs 
respondents would lose their valuable property for a paltry sum 
for no fault of theirs. We do not also find any attempt on the 
plaintiffs’ part to evade the statute, as, on the findings of the 
final Court of fact, the agreement for resale (Ex. 2) must be 
held to be genuine and bonafide. No question of hardship to 
the Appellants also arises in the circumstances of the present 
case. T Mi uem 


. In the above view of the matter, I would dismiss the present 
appeal ahd uphold the decision of the learned -Subordinate 
Judge decreeing the plaintiffs’ suit for specific performance. 
Having regard, however, to the circumstances of this case, I would 
direct the parties to bear their own costs in this Court. 

1 | Ceo 
S. K. Sen, J.i—This second appeal arises from a suit for 
the specifi performance of à contract for reconveyance of 1.165 
acres of homestead and danga or high land in Mouza Kumaria. 
The land in question was sold on 15-543 by the plaintift- 
respendents Mihilal Koley and others to one Mohanta Patra for 
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the consideration of Rs. 150 ols The appellants Sital Chandra 
Koley and another applied under Section-26F of the Rengal Tem 
ancy Act for pre-emption .of the land and .they succeeded in their 
‘application though the application was. opposed by Mohanta 
Patra. The plaintiffs instituted Title Suit No. 338 of 1945: in 
the court of the- Munsif, Amta,.for reconveyance of the land to 
them, alleging that there was a simultaneous agreement for re- 


conveyance of the land to them by the purchaser Mblfanta Patra . 
provided they could ' repay the amount of the consideration 


within the period of five years, and they alleged: that. the pre: 
emptors Sital Chandra ‘and another had notice of such agree- 
ment and were bound by the same. In the suit, Mohanta 


Patra* was impleaded as Defendant No. 1, while Sital Chandra 


Koley and another were ‘Defendants 2 and 3. Defendants 2 and 
3 contested tbé suit; while defendant No. l. appeared at a, some- 


what late stage and supported the plaintiff. The learned. Munsif 


dismissed the suit, holding that there was no simultaneous 
agreement for. reconveyance ánd that the unregistered deed ot 
agreement had been created for the purpose of the suit. by 
collusion between the Plaintiffs and defendant No. 1. In appe:?, 
the learned Subordinate Judge, Howrah, held that the deed: of- 
agreement was a genuine document and. that there was a simul- 
taneous agreement. for reconveyance. : He also held that de- 
fendants had notice of the agreement and must be held to. 
be bound by the same. Accordingly he. allowed the plaintiffs’ 
appeal Defendants 2 and 3 have preferred this second appeal. 
The points urged in this appeal are that the learned Subordinate 
Judge was wrong in holding that-the defendants.» and 3 had 
notice of the agreement, and that in any case as the defendants 
2 and 5, appellants, did not derive their title from the .original 
"riu Mohanta Patra, but from an order of the court giving 
effect. to their statutory right of pre-emption, the agreement for 
re-conveyarice could- not be enforced against them, ~ 2s 


As regards the first point, it is urged that as the agreement 


for reconveyance is not registered, it cannot be said that the. 


appellants had knowledge of.the same." This point was not how- 
ever overlooked by the learned Subordinate Judge. The learned 
Subordinate Judge referred to the evidence of.the scribe Rajani 
Kanta Sil (P.W. 2) that prior to the pre- emption case defendant 
No, 3 had asked for copies of the deed of sale to Mohanta Patra 
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"end. Ëe ia of: ágreement Bonis “The ena Subinde _ av, 
Judge considered P.W. 2 a reliable witness, ` Further, the learned POE 
Subordinate Judge found that-the plaintiffs continued to be in — DN 
- possession in’ spite of the sale of. Mohanta Patra, and that the Sital “Chandra 
appellants had. obtained possession from the plaintiffs after their Koley 
-success:in the pre-emption case, and that such possession must , MA 
have put *He- appellants -on their inquiry even if they had not Mi pun ud 
known of.the agreement before, and that. in “the Circumstances. (deceased) 
it must “be held that the-appellants had notice of.the agreement. px 
.The inference drawn by- the. learned Subordinate Judge from 5. K. Sen, J. 
 - the facts found by him is a legal. inference, and there is no reason 
» to consider: it-a a Wrong finding. p DUM 


— Ni f " 
E 


On the: question o£. the existence ofa simultaneous agree-- 
ment for reconveyance, the'finding of. the learned Subordinate 
Judge, being a finding. of fact based on evidence, is binding on 
us. The question. now arises ‘whether-the agreement is enforce- 
_able against- the appellants who derived. their- title by pre- 
emption. The right. and title obtained by pre-emption under | 
section 36F of the Bengal. Tenancy Act is- “set, out. in sub- section 


(7) dae (a), as follows: a EI 


wes 


w 


“ From - thé" date "of ihe snaking of ihé one under 
sub-section - -(5) the right, title and. interest in the ‘portion | 
‘or share of thé- holding accruing to thé transferee from tlie 
-transfer shall, subject to. the provisions of section 22 and 

-. to any. orders passed under sub-section - (85 be deemed to ` 
have vested, jointly and. free. from all* incurübrancés which | 
have been ánnulled or created after the date-of the transfer, 
in the -co-sharer tenants whose applications to purchase 
PNE been: allowed under this section.” 


- 
Ie, 6 - ‘in * T 


- IP 


TA contract for sale (including recóiveyánce) “of immöóveäble: 

- property does not by itself .create: any interest in or- charge’ on 7 
such property (section. 54 of Transfer of Property Act) but it 
- créates an-obligation anrtexed to the ownership of immoveable 
property, and ínay' be enforced against a -transferee -with notice : 
thereto). Such obligation annexed to the ownership of immove- 
‘able property must be regarded. as an. encumbrance within the a 
meaning of section 26F, (7). of thé Bengal ‘Tenancy Act. In view 
o$ the terms of sub- section 0) of section = “quoted above, 
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Civ. , the preci pto: gets the right, title and interest of the éransíeréee 
EN. „free from. all encumbrances creatéd after the date of transfer; 
"1964: hence if the transferee. were to make an agreement for recon 
Sital Chandra veyance after-the date of the transfer to him, such agreement 
Koley’. would -not bind the pre-emptor. ' But, where there is-a-simul- . 
; rs E tarieous agreement for reconveyance made.on the same date.as. 
pilal Koley. the. date of transfer, the pre-emptor cánnot:get _ the” right; title 
si ( deceased) and interest of the transferee free from the burden of such agree- ` 


LANE 


+ ment; the principle of section 40 of the Transfer of - Property 
S: K, Sen, JE „Act would apply. in such a case; the pre- emptor. if he had notice : 
of the agreement before he. obtained the order of pre-emption ` “ 
would be bound by the agreement. _ It has Been urged on behalf |. 
. of ‘the appellants that a pre-emptor who obtains a transfer to ` l 
=. <` himself by operation. of law is not a transferee within the.mean- 
. ing of section 40 of the. Transfer of Property Act. No doubt 
section 3(d) of- the Transfer of Property. Act proviaes that notb- 
l ing contained in the Transfer of Property Act other than séction , 
; ed 57 and Chapter IV (sections 58 to 104) will be deemed to affect : 
E . any transfer by. operation of law and therefore section 40 of the 
Act is not’ directly applicable t to, transfer: by operation of law, 
_ ‘like transfer under section 26F of the Bengal Tenancy Act. But. 
Ls . «7! the principles: underlying the provisions of the Act not TUBE s 
ium applicable- to transfer by operation of law have in many Cases’ 
> |. been applied» to- such transfer. Reference may. be made’ to 
| Shivaprasad v.  Prayagkumari (1), where the principles of.section 
( . 36 were applied;: ‘Ramanathan v. Unnamalai (3), where the, prin- ' 
S ciple of section 53` was applied, -and:.other cases. Tn- Nur 
! i d Máhomed- v: Dinshaw (3), their Lordships of the Privy Council 
NM did nót expressly- hold that section 40 o£ the Transfer of Property 
Ed. ut Act. would apply- “to execution ‘sales, but did-not:rule out its 
s E application.. They ‘observed, :" Assuming : that: uc A KAEN 
TES section 40 of the Transfer of Property Act has, full scope, itis 
2 only if the purchaser- at.a judicial sale bought DT notice of the 
L | contract that- it rog be enforced et him. JL 
A Co-sharer’ tenant may; dike: any gde person, sell his share 
^  . ofa ténancy to obtain funds to tide over a crisis, expecting fo 
j mE ^ 'Q)  (1998).LL:R. 61 -Cale. T Ht EE CR 
l - (2) [1948] I-L.R: Mad. 47. - E oe BO X 
(3) ~ [1922] ALR; P.G..393- 8 lt lo 
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he able tosbuy back ‘his share when -the “crisis_is over and con- 
ditions are easier for bim; in such a cage, he might make. an 
agreement for repürchase within a stipulated, time, rather than 


a mortgage by conditional sale which is unacceptable, to many 


parties because of the provisions:of the Bengal. Money Lenders . 


- - - - 


reduce the price he could get for his share; in the present case, 
_ the learned Subordinate Judge has found’ that the price obtained 
by the plaintiff respondents was much. lower than;the actual 
value of the propesty sold. In such à case, it is clearly inequit- 
“able that another co-sharer, who is able to step into the shoes of 


Act, .1940;. such an agreement for repurchase would generally 


the buyer, in view of the provisions of section 36F of the Bengal — 


‘Tenancy Act, should have a better title: than that of the buyer, - 
in not being subject to the agreement of repurchase, and should 
thus be able to obtain the share- of the tenancy.at an unduly, 
low price and to bar the-original vendor’s right to. : repurchase , 
for ever. It would clearly be equitable to hold.that the co- 
‘sharer who steps into the shoes -of the buyer should .be. bound, 
by the buyer's agreement to reconvey, provided that he had. 
notice of such agreement. "Though.section 40 of the-Transfer of 
Property Act may-not directly apply, it, lays. down. an equitable. 
principle which is applicable: to the case of transfer by operation, 
of law, eg. under the provisions- of section 26F of. the: Bengal. 
Tenancy Act, and this principle s should in our opinion be applied 
in this case. neon 91 of ‘the Trusts: - Act; is. relevant. in. this 
connection, viz. “ when a person acquires property “with notice 


_ that another person has entered-into an existing contract affect- 


ing the property of which specific. performance could be enforced 
the former must hold the property for the benefit of the latter 
to the extent necessary to give. effect to the.contract.' In view 
of the principle laid down in section 40 of the Transfer of Pro- 
perty Act, and the provisions of section 91 of the Trusts Act, 
it must be held. that the plaintiffs may obtain specific perfor- 
mance of their pers of re purcuase against the pre-emptors. 


The learned Avo for the appellants has also relied: on 


the réasoning in the case Tarapada Karati v. Sudhamoy Dolui 
(1), in support of his contention that.an agreement for recon- 
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' veyance diu not avail dyainst claim for pre-emption. «t is She 


right that dn agreement for reconveyance-does not bar an appli- 
cation “for “pre-emption under section 36F; it was held in ‘the 
above case that a ‘sale’ with a simultaneous, oral agreement for 
reconveyarice was ‘still. an ‘absolute sale and. the agreement could 


- not exclude the opération of-séction 36F; of the Bengal Tengncy 


Act. ` In z later case Nishi Kanta Das v. Jnanendra ath Mandal 
(2); the- earlier decision was re-affirmed arid it-was held that all 
subsequent transfers by the transferee’ were subject to the right 
of thé pre-emption under section 36F of the Bengal Tenancy 
‘Act. But the question now before:us i$ whether the obligation 
arising ffom- an agreement -for reconveyance, if simultaneous 
with the transfer, can be enforced’ against. the pre-émptor; this 
question ‘did ‘not arise-for Cohsideration in either of the above: 
cases} these cases do not help to decide the-question now ag 
us, and the question must'be- answered independently. : 

pointed out earlier, though a transfer by operation of law is not 
a “transfer within the meaning of section 40 of the Transfer of 


Property Act, the principle laid down therein may be applied to 


stich ‘a transfer,'and that being so, it follows’ that an agreement 
for reconveyance.simultanéous with the transfer sought to be pre- l 
empted may ‘be enforced against the: pre-emptor where the ee 
emptor had notice SIDE such pecie. a e s. 
^: Aecordingly-t this: appeal must fail pud I "agree with the order 
E by my learned brother. _ = 
25 BRR. — ahh Appeal dismissed. 
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and Mr. Justice Renupada Mukherjee. <: - 


*. e PURNA. CHANDRA CHANDRA 
r zi T " v. "^ i i 
SK. FAKIR MOHAMMAD.* 
Compulsory. acquisition Compensation money — Agreement ‘that the 


entire compensation money to bé awarded in case of compulsory acquisition 
will go to the lessor—E ffect of. 


The appellant was the ownerand the respondent was the lessee ides 
the appellant in respect of certain premises acquired. by the Calcutta 
Improvement Trust. The lease in favour of the respondent was granted by 


the appellant before the acquisition, In accordance with a condition ia . 


the lease the respondent repaired the building at a cost _of four, thousand 
rupees before the acquisition. It was stipulated in the lease that, if during 
the continuance of the lease the demised premises or any substantial part 
there of be auquired under the provisions ofthe Land Acquisition: Act, 
1894, or any other Act in force for acquisition of land, thelease will 


terminate on the publication of the declaration i in respect of such acquisition l 


and the lessee will not be entitled to any compensation - whatsoever ‘either 
from the lessor or from. the acquiring body.. After the- acquisition was 
- made, the appellant. claimed the entire compensation fixed by-the Land 
Acguisition Collector. as due ‘to him” alone. The respondent, on the 
other hand, claimed that as lessee he was entitled: to a portion of the 
compensation. Thereupon a joint award was made and a reference, was 
made to the President; C I. "Tribunal. The ‘Tribunal awarded Rs, 4000J- 
‘out of the compensation money to the respondent together. with the 
| statutory allowance of fifteen per cent and the balance of the compensation 
"money to the appellant tógether with the ítatutory allówance.- — Being 
aggriwed by the decision’ of the Tribunal, the. owner spreferred; appeal to 
- the High | Court.. The only. quexion in issue in the appeal was whether 
the, pae Was, in. view of “the stipulation , in the lease,. entitled. to any, 


+ 


, portion of the compensation awarded for the land. : pd 
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Haid Ww: the market value ola porat which isto he UIT 
as compensation in b d acquired. - I clear 
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e* Appeal foia "Original Decree No. 11 of 1954 against. ihe decree of 
Sr P. K. Sarkar, President of . the C. Y. Tribunal, in L. A. Cate No, 14 of 
1953 (Apptt.) 5th. Oct. 1953. e : 
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stipulation in the lease in the present case that if there be compulsoty 
acquisition the lessee would not be entitled to any portion ofthe comper 
sation awarded for such acquisition. The compensation awarded for 
compulsory acquisition is under the Jaw to the apportioned amongs} the 
different claimants. If the lessee gives up his right to the compensation 
awarded by the -Collector, he cannot afterwards be heard to say. that he 
has share in the compensation money. 3 


Held further—Thé ‘lessee being bound under the terms of thé lease 
to repair the building at acost of four thousand rupees, the decision of 
the President of C. I. Tribunal awarding Rs. 4000/- out of the compen- 
sation money to the lessee is incorrect. The parties having. with their 
eyes open entered into the contract and having af the same time agreed 
that the entire compensation money in case of compulsory ^ acquisition 
would go to one of the parties only, the court has no option in thc 


matter. š 


Gadadhar Dass v. Dhunput Sing (1), Gadadhar Bhatia v. Lal K. 
Chatterjee (2), In re Arbitration between Morgan and London & North 
Western Riy. Co. (3), Ashutosh Chandra Mitra v. Haripada Ganguh (4) 
and Ras Harendra Lal Roy Bakadur Estate Lid, v. . Hem Chandra Naskar 
(5)—referred to— 


Radhanath Matty v. Krishna Chandra Mukherji (9 dininguished. . 
Appeal by the Lessor. | 
| . Reference to the President, C. I. Tribunal, for apportion- 
ment of compensation awarded for compulsory acquisition: 
The m aterial facts will appear from the judgment. ; 
A. C. Sarkar.’ R. Goho and Biswanath . Dhur for the 


$ 


appellant - - > ' Se 


Sudhansu Kn Sen and coder Madhab Basi for the 
respondent. "L^ ; ' 


The Judgment of the Cour was as follows :— 


R. P. Mookerjee, J.—Pr. Nos. 86, 87, 87/1 and 87/2, Phears 
Lane, Calcutta, were acquired in ‘connection with C. I. Trust. . 
scheme No. LVII. The notification was issued in Aug. 1948, 
and the declaration Was published o on the 4th E 1949. 


(1) (1881) I. L. R. 7 Calcutta 585. : 
2) (1909) 10 C. L. J. 476. 
3 (1899) 2 Q. B. 469. l 
(4). (1921 35 GL. J. 133. ° 
. (5) (1949) 53 C. W..N. 803 (P. C.) - ; 
' (6) (1936) 40 C. W. N. 722. 1 


m 
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°° The subject matter of. the appeal before us is limited. to 
“the question of apportionment so far as pr. No’ 86 Phears 
Lane is concerned. On the 18th Sep. 1947, a- lease ofthe 
prémises was granted by the landlord, . the. appellant before 
us, to the tenant respondent. As Stated already, the 
notification under section 4 was issued within a year of the 
lease, Ong of the conditions on which the lease was granted 
was.that the tenant agreed to repair.the building ata cost of 
four thousand Rupees, such repairs to be completed within 
6 months of the execution or the commencement of the lease. 
It was ‘further agreed between the parties that— 


"If at any time during the said term the' demised 

premises or any material or substantial parts there 
f of be acquired under the Provisions of the L. A. Act, 
1894, or any other Act for the time being in force 
for the acquisition of land for public purposes the 
term hereby granted shall be deemed to terminate 
and: cancelled: on the authentic publication of the 
declaration in respect of such: acquisition and the 
lease shall not be entitled to any conpensation whatso- 
ever from the Lessor or from the acquiring body on 
behalf of the Lessor but without prejudice to claim 
_of the Lessee for compensation as against the Govt. 
or any local authority.” - l 


On behalf of the owner the entire compensation fixed by 
the L. A. Collector was claimed as due to him alone. The 
lessee, Fakir Mohammad, claimed ` that as the lessee he was 


“entitled toa portion of the said compensation. Accordingly, 


ajoint award was made and a Reference was made to the 


Président, C. L Tribunal. The Tribunal has, on hearing the 
` parties, allowed Rs. 4000/- out of the. compensation money 


to the lessee together with the statutory allowance of fifteen 


percent. ` The balance of Rs. 11145/- with statutory allowance 


has been awarded in favour of the owner. The. present 
appeal has been preferred on behalf of the owner: 


"The only question in issue is whether the juice can in 
view of the agreement between the lessor and the lessee, 
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dt. d Bth Sep. 1947,. be: md to. any "porüon of o 
compensation awarded for the land. : 


In Gadadhar Das v. Dhanpat Singh (1) effect was gíven,to 
a clause in a durputni deed whereby the durputnidar agreed 
to be content only with an abatement. from.the rent which | 
paid to the putnidar relinquishing his claim to any share of ^" 


-the compensation money In Gadadhar Bhattdve Lalit K. 
. Chatterjee (2), a convent in lease that upon acquisition of the 


premises under the L. A. Act, the whole of the compensation 
for the land should belong to the landlord alone was held 
to be valid inlaw and enforceable such a convent was not 
illegal or contrary to public policy even if the leasehold 
interest was tranasferable and the rent was fixed in perpetuity. 


: Reliance was placed on In Re Arbitration between Morgan 


and London and Northwestern Rly co. (3), where a similar 
convenant was held to be valid and enforceable. Similar 
view was expressed in Ashutosh Chandra Mitra v. Haripada 
Ganguli (4). The Judicial Committee in Rai- Harendro Lal 
Roy Bahadur Estate Ltd, v. Hem Chandra Naskar (5), affirmed . 
the principle -enunciated in: the earlier: cases, and the 
proprietors alone were held. to be entitled to the compens- 
ation money ín question. i 


"This principle was not seriously contested beforé us, but 
a claim was made on. behalf of the lessee that the amount 
spent by him for repairs, and structural alterations. had 
tightly been decreed in favour of the lessee. - In support of 


“such a claim, reliance was placed on a Bench decision of this 


Court in Radhanath Maity v. Krishna Chandra Mukherjee (6), 
Although reference was made in course ..of argument before 
that Bench to Ashutosh Mitra v. Hari Pada Ganguli 44), 
towards the concluding portion of the judgment -the lessee : 
was allowed a certain share of the compensation money for 
reason with due respect to the learned Judges, wak are 


not clear. : ° 


i (1881) I. L. 
(2 1 


E: (1949) 5 


p 95 * 
e 
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© We have Before us the registered Kabuliayat which was Civ 
ethe subjegt matter of consideration in Radanath Maity’s case 
(1) and we shall quote from the same the relevant extract. 





mr i 
The Kabullayat was executed by Radhanath Maity in favour Purna Chandra 
of Benoy Kumar , Mukherjee on the 30th June 1914. It was y iE 


_& Kabuliyat for term of five years and it .was the common Sk, Fakir Moha- 
case of the parties that the tenant had after the expiry of the menad 





lease been holding over on the same terms and conditions. |’ R pO” 
The relevant portion of that kabuliyat was in the following’ ` Mookerjee, J 


terms :— , 
"After the expiry of the term, I shall remove the aolat 
(trees) or houses etc. grown or erected by me at my own 
cost and put you in Khas possession of the said land. 
Further be it mentioned that if the Municipality or the 
Government acquires the said land st any time for any 
purpose thén' you shall.get. .the compensation awarded 
. therefor. Ishall not have any concern therewith and if some 
portion of the said land be acquired then ‘shall not get 
abatement of rent therefor. After the expiry of the term, 
I shall give up (the said land) without any notice and 
without any objection. No sort of right will accrue to me 
.in the said land- either. at present or in atu according 
. to law”. - 


Inspite of such a clear provision in the kabuliayat, this 
Court proceeded to consider what steps had been taken by 
the lessee to raise the level of the land and the amount spent 
therefor-and observed :. LS 


“The clause that the tenant is not to receive any compen- 
sation in case the .acquisition is made by Govrenment or 
Municipality is not inconsistent with the nature of tenancy, 
namely the. tenancy beingone from month to month. The 
clause regarding the nontaking of compensation cannot 

. besaid to be a clause which is collateral to the ordinary 
incidents of the holding. “The réal cest nde to whether this 
is a clause which has really the effect.of affecting the tenancy 

: so long ‘as it exists. We do not see anything inconsistent 
in this clause with the precarious nature of the tenancy”. 

(1936) 40 C. W. N. 722 e 
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"Even aftér giving expression to this opinion, the learned 
Judges proceeded to consider the effect of holding over? 
and on the authority of certain English decisions concluded 
that the clause regarding the abandonment of compensatfon 
money was not in any way inconsistent with the condition 


under which the tenancy was held tinder the previous 


-kabuliayat of 1906. It was theni held that the clause, howe- 


ver, did not disentitle a tenant to claim any compensation 
which might be given on the acquisition of the land subject 
to this that the clause did not preclude the tenant’ from 
claiming süch part of the compensation as bad been the result 
of improvements on the land made by the tenant. 


The decision above - referred to vested: for reasons 
referred to above, upon the fact of holding over and the 
conditions appearing in an earlier kabuliayat being different 
from those in a later one. In the present case before us, there 
is no such question, and thereis a clear provision .under 
which the lessee is directed .not to claim any portion of the 
compensation, which may be awarded if, the property in 
question be compulsorily acquired. It is the market value 
of the property. which*is the compensation allowed. The 


compensation so allowed is to be approtioned amongst. the. 


different claimants. If, therefore,- the lessee gives up bis 
rightto any portion of the compensation. which is fixed by 
the Collector, he cannot be heard to say. that he has any 
share in that compensation money. 


In the present case, there is another important Haoi 
which militates against the claim of the lessee. Under the 
agreement, thé lessee was bound to undertake repairs to the 
structures to the extent of at least Rs. 4000/- and that 
within a limited period. The learned President came to the 
conclusion that Rs. 4000/- had been spent by the lessee as 
stipulated If the parties with their eyes open entered into 
a contract of that description and at thé same time agreed 
that the entire compensation money, in case of compulsory 
acquisition, would goto one of the parties only, the Court 


has no option.in the matter. The entire comipensation mofiey ` 


must go to the lessor who is the OWner.' 
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* The decision of the' learned President, C. I. Trust 

"Tribunal? awarding Rs. 4000/- out of the compensation 
money in favour of the lessee must accordingly be set aside 
and the Reference made by the lessee rejected. This appeal 
is accordingly allowed' and the decree of the Court below 
in so far as it awarded Rs. 4000/- out ofthe compensation 
money to the lessee be set aside and we direct that the entire 
compensation money together with the statutory allowance 
be paid to the lessor appellant l 


The appellant "will be entitled to the costs of the hearing 
of the appeal in this Court. The hearing fee is assessed at 
five gold‘mohurs. There-will .be no order as to-costs so far 
as the hearing before the Tribunal is concerned. 


Renupada Mukherjee J. :—I agree. 


Appeal allowed. 
P.K.D. | 
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SUPREME COURT. 


Before Mr. P. B. ‘Chakravartti, Chief Justice, . 
and Mr. Justice S. R. Das Gupta. 


i UNION OF INDIA 
v. 


NALINI RANJAN GUHA* | 


Y. 


Indian Arbitra'ion Act, Seciton 39—Constitution of India, Articlas 
132, 133, 134 and 135—Apphication for leave to appeal to Supreme Court 
from order passed by a Judge of High Court, sang singly, NE 
dsspute to Tacs, tf competent, ZR 


A odes of the High Court, sitting singly, having by an order directed 
matters in difference between the petitioner and the respondent to be 
referred to arbitration, the petitioner has applied for a certificate from the 
High Court to prefer an appeal to the Supreme Court from the said Order. 
Reliance was placed in argument on behalf of the petitioner on Sub-Section 2 
of Section 39 of the Indian Arbitration Act. Section 39 of the Arbitration 
Act, however, has not conferred any Jurisdiction on the Supreme Court 
which that Court does not possess under the Constitution of India itself. 
The Section mentions “His Majesty in Council" and it has now -been 
adapted so as to substitute a reference to the Supreme Court. The Section 
has only been “adapted”, which means that it has been brought into 
conformity with the Constitution. The Indian Parliament has not yet 
legislated and conferred further jurisdiction on the Supreme Court. The 
present application, if i it is under the provisions of the Arbitration Act, is 
misconceived. 


Sub-clause (3) of Article 133 ofthe Constitution states in the clearest 
possible terms that no appeal shall lie to the Supreme Court from «he 
judgment, decrec or final order of one Judge of a High Court unless 
Parliament, by law, otherwise provides. The Parliament not having provided - 
otherwise, no certificate was possible under Article 133 in view of the clear 
bar contained in Sub-clause (3) of that Article. ` 


Even Article 135 is of no avail to the Petitioner, In order to make out 
a right of appeal under Article 135 it must in me first place be established 


-* Application for Leave to Appeal to the Ma Court in the matter 
of Award No. 86 of 1952 under the Indian Arbitration Act, 
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that an "appeal from «n order of the present kind passed by a Judge of the Crvir 
High Court,sitting singly, lay to the Federal Court immediately before e 
the commenément of the Constitution. It cannot, however, be contended 1953 


that an appeal from such an order lay to the Federal Court immediately 27 . 

befofe the commencement of the Constitution. In the Second place, Union of India 
~ . Article 135 does not contemplate any certificate from High Court. The. 

provisions for certificate are incorporated only in Article 132, 133 and 134, 

Article 135 merely provides that the Supreme Court ‘shall’ also have some : 

further jurisdic&on with respect to matters not covered by Articles 133 and Chakravariti, p eJ. 

154. Nothing is said in the Article regarding certificate from High Court. 

Morcover, the arbitrator to whom the dispute was directed to be 
referred had died long before this application for certificate was drafted 
and made. 


N lio, anjan 





Lastly, the order aa aa of is obviously not a final order and -as 
such docs not belong to the category of edem appealable under Article 133. 


The application was an oron fora certificate from- 
the High Court to prefer an appeal to the Supreme Court. | 


‘The matl facts will appear from tlie Judgment. 
G. P. Kar for the Petitioner Union o India. 
R. Chowdhury for the a NG 


The judgment of the Court was as follows :— 
t 4 UE e x December, 7 

P. B. Chakravartti, C. J. This isan application for leave 
to appeal to the Supreme Court from.an order passed by 
Mr. Justice Bachawat on May 5, 1953, sitting singly. By 
that order he dirécted that all matters in difference between 
the petitioner, the Union of India, and the respondent be 
referred to the atbitration of Mr. K. K. Basu,. Barrister-at-law. 
The petitioner asks for a certificate from this Court to 
prefer an appeal from that order.. 


In view of the several patent objections to the petition, 
itis surprising that sucha petition should have- been filed 
at all. The petition purports to ask for leave to’ appeal to 
'-the Supreme Court and t must be presumed that the said 
prayer was intended to be made under the ‘Constitution of 
Indja. But thé Constitution is not even named in the 
petition, The petitioner refers only to the Indian Arbitration 
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Act and seems to have been advised that-eten under that 
Act, this Court could be asked to granta certificate for the 
purposes of leave to the Supreme Court. Mr. Kar, represe- 
nting the petitioner, drew our attention to sub-section (2) of 
section 39 of the Indian Arbitration Act where it is provided 
that nothing in section 39 would affect or take away any 
tight to appeal to the Supreme Court. He seems to have 
thought thata right of appeal to thet Supremé Court was 
implied in sub-section (2) of section 39 of the Arbitration 
Act and if such a right existed, his client. could properly 
disk this court fora certificate. The impression upon which 
the petitioner acted was obviously erroneous. Section 39 
of the Arbitration Act cannot possibly confer any jurisdiction 
on the Supreme Court which that Court does not possess ~ 
under the Constitution itself. The section mentioris His 
Majesty-in-council and probably it has now been adapted 
so as to substitute a reference to the Supreme Court, although 
the adaptation was not shown to us. But in any event, the 
section has only been ''adapted", which means it has been 
brought into conformity with the- Constitution. The Indian 
Parliament has not yet legislated and conferred some further 
jurisdiction on the Supreme Court. In so far as the present 
petition purports to proceed under the Pose GE the 
Arbitration Act, it i is clearly misconceived. . — .: ,- 

‘Turning now to the Constitution, sub-clause. (3) of 
Article 133 states in' the clearest possible terms that no 
appeal shall lie to’ the Supteme Court from the judgment, 
decree or’ final order of -one judge of a High Court unless 
Patliament, by law, otherwise provides. Tt is not contended 
that the Parliament has yet provided otherwise. That being 
so, so far as Article 133 is concerned, there could ‘not 
possibly :be a'certificate under that Article in view of De 
i2 bar contained in sub-clause (3). : 

VM Kar presen that hé would rely on Article 135, bat 
even that ‘Article could not avail him id the -least. In the 
first:place,-in order to make outa right of appeal under’ 
that Article he had to establish that such an appeal-lay to^ 
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- the Federal ' Cóurt- immediately before the comméncement E 


eof the Gonstitutlon. Mr. Kar was unable to contend that 1953 
immediately before the commencement of the Constitution, "m 

„an appeal would lie to the Federal Court from an order of Union of India 
the present kind passed by a Judge of the High Court, sitting Nalipi Ranjan 
singly. In the second place, Article 135 does not seem to G 
contemplate any certificate to be granted by the High Court 
atall The provistons for certificate are .incorporated only 
in Articles 132, 133 and 134. Article 135 is expressed in 
general terms and merely provides that the Supreme Court 
shall also have some further jurisdiction ^ with respect to 
matters to' which provisions of Article 133 or Article 134 do 
not apply, provided an appeal lay in such matters to the 
Federal Court immediately before the commencement of the 
Constitilon Nothing is said in the Article as regards a 
certificate to be granted by the High Court. 








Chakra artt, C.J. 


- 


For Me -Teasons KE hae it appears to me that the 
application-is, on the face ‘of it, unmaintainable. There is 
also a further ground which appears from the merits of the 
order sought.to be appealed from. By that order Mr. Justice 
Bachawat referred the dispute to the arbitration of Mr: K. K: 
Basu. Unfortunately Mr. K. K. Basu is dead and he had 
died some considerable time before the presént application 
was drafted and made. In those circumstances, why the 
petitioner should have felt it necessarty to present the present 
petition at all is, by no means clear, 


Lastly, ihe order sought to be appealed from is dub 
nota final order. It decided no question’ or right, merely 
made an appointment of an arbitrator and left the arbitration 
to be held and completed. That benig so, it does not, on 
the face ofit, belong to the Category of orders, appealable 

' under Article 133. 


For the several reasons given above, this application must 
fail and it is dismissed with costs, 


i 
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CIVIL S. R, Das Gupta, J. I want to add. a few wérds to. "what. 
1955 . my Lord the Chief Justice has. said. uM" : i-um 
d EM - In my opinion, ds üBpliestiomds not only. misconceived, 


Nalini Ranjan but displays complete muddle headedness on the part of 
Gung those who might have advised the Government to make the. 
S R. present application. Mr. Kalyan Basu died, as my Lord the 
Das Gupta, J. Chief Justice has pointed out, ‘long before the application 
was made. Asa result of the death of Mr. Basu the parties 
are relegated back again to the same position in which the | 
application ‘under section 8 of the ‘Indian’ Arbitration Act 
was made and the order complained of has. now become 
infructuous. As a result of Mr, Basu's death .there .is now 
no arbitrator and the party interested should have made 
an application again under section 8 of the Indian Arbitration 
Act. Inany event, as pointed out by my Lord the, Chief 
Justice, the application is misconceived from ‘all points of 
view. It cannot bean application under Article 133, nor 
can it be an application under Article 134 of th& constitution. 
If it is an application under Article 135, there “is no’ ‘question 
of obtaining leave-or certificate from. this Court: I am 
surprised that such a frivolous epplicese ls made. on behalf 
of the ER of India. "EM 2 





Em ie reasons mentioried above, TNAM with my Lord 
the Chief Justice that CERRANO should. be BEIDE win 
costs. ` : , 
PE.D. . TUN rejected 

. S K. Mondal : Solicitor fer the Petitioner ` r. 
| M.K. oe iic eer FOE for the Ne 
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l LETTERS PATENT APPEAL. | 
Before Mr. Justice K. C. Das Gupta 
,, _ and Mr.. Justice B. K. Guha. 


e SURJA KUMAR MANJHI & ORS. 
wai : v. 
TRILOCHAN NATH & Ors.* 


1 


Landlord’s Suit for -ejectment of tenant—Validity and sufficiency ‘of notice to 

. guit—Onus on. landlord to: show date of commencement of tenancy— 

, Yearly rent reserved but no registered lease—Effect thereof in vlew of 
Sections 107 and 106 of Transfer of Property Act, 


In a suit by landlord for ejectment of tenant one of the defences was 
that the notice to quit that was served „On the tenant was not valid or 
sufficient in law. The-Trial Court and the Lower Appellate Court, both, 
held that the plaintiffs had failed to prove sufficiency of notice as they had 
not proved by evidence the date of commencement of the lease. The plain- 
tiffs appealed to the~High Court and the case came up in second appeal 
before a single Judge. The single Judge, relying on two facts, allowed 
the appeal and held that thé notiée to quit was sufficient. One of the two 
facts relied on was that that the notice served was appended to the plaint 
and thus there was, bv implication, a statement by the plaintiffs that the 
tenancy was one from month to month according to Bengali Calendar. . The 
other fact relied on was that, the tenant not having, in his written state- 
ment, traversed the right of the plaintiffs to determine the tenancy with 
effect from ‘the last day of the Bengali month, there was presumption that 
the tenancy ran from the first day to the last day of the Bengali month— 
[Vide Trilochan Nath c ors. v. Kalipada Mallik é ors. (r).—Report's note]. 


Held—that the fact of the defendant not having denied in the written 
statement the right of the plaintiffs to determine the tenancy with effect 
from the last day óf a Bengali month could not justify a conclusion that 
the tenancy ran from the first day to the last day of a Bengali month. 
If the case that the tenancy ran from the first day.to the last day of a 
Bengali month had been made in the plaint, the omission of the defendant 
to traverse the same in the written statement would have justified a con- 


* Latters Patent Appeal Ne. 1 of 1954 against the judgment of the 
Hon'ble Mr. Justice, Renupada Mookerjee, one of the Judges of this Court, 
` 34th of June, 1953’in Appeal from Appellate Decree No. 159 of 1953. 


(1) (1953) 92 C.L.J. 127. 
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clusion that he had admitted that fact. The plaint ih “this case, however, 
did mot make any, statement regarding the commencement qr terminatign 
of the month of the tenancy. ‘Fhe fact, that the motice to quit served was 

appended to the plaint did not amount to a satement in the plaint that 
the terrancy was from the first day to the last day of a Bengali month. 
The defendant faving challanged the validity and sufficiency of the notice, 
the onus lay heavily on the plaintiffs te show the date of the commence- 
ment of the tenancy. This onus could have been discharged by the plain- 


tiffs by adducing evidence regarding the date on which the tenancy œm- 
menced. 


Held further—that, though a yearly rent was reserved, yet, as there was 
no registered document, as required by Section 107 of the Transfer of 
Property Act, the Courts must proceed on the basis that there was no valid 
agreement between the parties and consequently the rights of parties will 
be regulated by law as provided in Section 106 of the Transfer of Property 
Act as if no agreement existed at all. 


Ram Kumar Das's Case (1) referred to: ‘ 


Letters Patent Appeal by the ‘Fenant Department. 


- 


Suit for ejectment. 


"The material facts will appear from the judgment. - 


Rishindra Nath Sarkar and waya Charan Pain tor the 
RODA ) 


Apurbadhan Mukherjee, Chandra N. Laik and Dwijendra 
Nath Das for the Respondents. 


The judgment of the Court was as follows:— 


'' K. C. Das Gupta, J.:—This appeal is against the decision 
of our learned brother. Renupada  Mookerjee, J, allowing an 
appeal directed ‘against an appellate decree. The respondents 
before us brought a suit for ejectment of the present appellants 
on'the allegation that the defendant Kalipada Mullick was a 
tenant of a tank described in the schedule, his right being "thika 
nonpermanent” and the tenancy being for rearing and catching 
fishes. It was averred, that the tenancy was terminated by 2 
proper notice to quit, but the appears: had not Sk up 


(1) [1954] S.C.A 79. 


- 


rt 
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possessiðn. There .were several defences’ raised, but the only 
defence with. which we are at present concerned is that the notice 
served was ‘not valid or sufficient in. law. The trial court held 
that the tenancy was one from year to yeár and could be ter- 
minated,by six months’ notice and so ‘the notice was insufficient. 
I! held, in. the alternative, that even if the.tenancy was regarded 
to. be a monthly tenancy requiring fifteen day's notice, there 
was fio valid notice as the plaintiffs have fafled to show on 
what date the tenancy started. In appeal the learned Subor- 
dinate Judge held that the tenancy was from month to month 
and that fifteen days’ notice would be. sufficient. but he also 
agreed. with the trial. court that the plaintiffs had failed to 
prove sufficiency , of notice as they have not proved by evidence 
the ‘date of the commencement of the lease. 


‘Renupada :Mookerjee, J, has‘ agreed with the trial 
court, that the tenancy was. one from month: to ‘month and 
fifteen days’ notice : would be sufficient. He ‘has, howéver, 
relied on; two facts .for''a conclusion’ that the notice 
was sufficient: The -first is: that the notice ' that ‘was 
served was appended to the plaint. and thus there was, by 
implication, a statement by the’: plaintiffs: that the tenancy 
was from month to month ‘according to" Bengali calendar 
month. The other fact on which Mookerjee, J, has ‘relied is 
that "the tenant did not traverse in his ‘Written Statement 
the right of the plaintiffs to determine the tenancy with effect 
from the last day of the ‘Bengali month”.- " On these facts he 
has held that. “it can.be'safely presumed that the tenancy 
which has been found. to be a monthly tenancy by the lower 
appellate court runs from'.the first day to the last. day- of- the 
Bengali month and there is absolutely no material to show 
that the month .of the tenancy should: be calculated in a 
different manner". : Before us Mr. Sarkar made an attempt 
to show that the trial court was right in its view that the 
tenancy was a yearly tenancy so that six “months” notice will be 
required to determine it. We are, however, of opinion, on 
the authority of he. decision of the Supreme Court.in Ram 
Kumar Dass. case (7), that as though a yearly. rent is said to 
have been ‘reserved, there was no registered document as is 
required in -such a case under "sec. 107 of the 
Transfer of Property Act, it must bs held: that, - though the 

(1) [1952] SCA. 79. | xe 
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intention may have. been to create a lease froin year to year, 


that intention "was not expressed in proper legal, form” and - 


so it cannot be given effect ‘to ‘and that the courts must pro- 


Surja Kumar ceed on the basis that there>was no valid agreement between 


m 


the parties and consequently the-rights of parties will be re- 


Trilochan Nath Sue by the law is provided in sec: 106 of the Tanter of 





&. C. Das 
“Gupta, J 


perty Act as if no.agreement existed: at all. “We, there- 
fore, agree. with.::Mookerjee; J, -that the tenanct in this Case 
clearly not. being for agricultural: or manufacturing ^ "purposes, 
must.be held to be:one from: month to month and terminable 
by a fifteeri ed notice expiring with the, end ‘of the month 
of the tenancy..' With great respect to. Mookerjeé, J, how- 
ever,.we are unable to agree that” the'fact of the defendant 
not denying in the written statement the right of the plain- 
-tiffs to, determine. the tenancy with effect from he last day -of 
a. Bengali.. month, can, justify a, conclusion that the tenancy 


. runs. from .the first day, to the, last. day of.a Bengali month. 


It has to ibe noiced..that in the:plaint itself no case was 'made 
that the tenancy runs from..the first day to the. last day of a 
Bengali month. . ; If that case had been made in the plaint, 
the omission of.the defendant to traverse the same would. have 
justified a conclusion, thatthe . admitted that fact. The plaint 
in this, case, however; did not make any statement as regards 
the comencement or the termination `-of the month: of the 
tenancy.. Even if the notice that had been served which was 
later marked, as » Ex. 1 was :appended' to the . plaint; a: fact 
which is disputed it will not be reasonable to hold. that! that 
amounted to a,-statement in,.the plaint that the tenancy was 
from the: first day to - the. last day of a+ Bengali month. 


When, in, these, circumstances,. the defendant challenged the- 


validity and. the - sufficiency of.the notice, the onus lay heavi- 
ly on the. plaintiffs to show’ that thei- notice was valid and 
sufficient and for that purpose to show the.date of he*com- 
mencment of the tenancy. : + EG 

Ducat! a X T P 

“This, onus could have’ been discharged B. the | Plaintiffs 
eyjadducing evidence as regards theedate on which the tenancy 
commenced: No such evidence was -given,.the-only statement 
which can -be considered. in some way connected with ‘the. case 
being, as has:been-rightly : pointed out by the. learned ‘Subor- 
dinate Judge, the statement of one plaintiff that he gave set- 
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‘lement in Baisakh. But Baisakh inay be the first day of ^ Cm. 
*Daisakh er the last day of Baisakh, or any other day in the 
month. If the case was that the tenancy cominenced on the hs 
la$t of Baisakh, there should have been evidence to show that Surja Kumar 
the tenancy did commence from the last of Baisakh. It is — Manjhi. 
not permissible for the court to f^ up the lacuna of evidence 
in a matter of this nature by surmising that when the plain- 
tiff in His evidence stated “Baisakh” 'he meant the ist. of x. C. Das 
Baisakh. —— | Gupta, J. 





Trilochan Nath 





We have, therefore, come to the conclusion that the 
decision of Mookerjee, J, that there was a valid and sufh- 
cient notice determining: the tenancy is erroneous; based on 
a misconception of the presumption to be drawn from the 
omission of the defendant to traverse in his Written Statement 
a story, - not made in the plaint, that the tenancy was from 
tbe first day of the month to the last day of a Bengali Month. 

i f, i d. z 


-— 


I would, therefore, allow the appeal, set aside the judg- 
ment and decree passed by this Court in S.A. 159 of 1948 and 
restore the: judgment and the. decree passed by the. learned 
Subordinate Judge. The appellants belore us will get their 
costs of the Létters Patent Appeal and of the Second Appeal. 
. B. K. Guha, J. I agree Le gi 


1953." AERE. 
P. K. D. ` 
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T NL E: Appeal allowed. 
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Before Mr. Justice K. C. Das Gupta and | l 

u Mr. Justice B. K. Guha EMEN 

25... UNION OF INDIA, 


. EET i , V. i 
^. JANAB MUKHTER AHMED & ORS#.. ^" 
Income Tax Investigation Commission—Functions of the Commission — 
Section 3 of the Taxation on Income (Investigation Commission) 
Act—Nature of‘ case or’ points. referred to ‘the Commission—Findings 
Sof the Conimission—Section,8 (4): of the. Taxation on Income (In- 
. vestigation Commission) Act—Such findings whether final only re- 
garding factum and quantum of evasion for purposes of assessment 
and re-assessment—Findings of the Commission on ownership of ‘pro- 
perty how far binding. i m gt S 
. Proceedings before — Collector—If | proceedings in assessment or re- 
assessment—Finality of findings contemplated by Section 8(4) if can be 
extended .to, proceedings other than for Assessment and re-assessment. 


{ 


"The duties of the Commission’ as‘ set out in Section g of: the Taxa- 
tion on Income (Investigation Commission) Act, :apart from , investigat- 
ing and reporting to the Central Government on all matters relating to 
taxation on income with particular reference to the extent to which the 
present law is adequate to prevent the evasion thereof, is to investigate 
any case or points in a case referred to it by the Central Government 
under Section r of the Act. The case or points in a case'tbat the Cen- 
tral Government may refer-to the Commission are only on the question 
of fact or quantum of evasion. Findings of the Commission on the 
case oF points in,a case referred to it are therefore necessarily findings as re- 
gard the factum and quantum of evasion for the purposes of assessment 
or re-assessment. In arriving at such finding the Commission has to re- 
cord findings on other facts. These findings on other facts will not 
come within the description of the words, ''findings recorded by the 
Commission on the case or on the points referred to it" appearing in 
Section 8 (4) of the Act. The findings of the Commission regarding, the 
ownership of property are not findings within the meaning of Section 
8 (4) to which finality is given and the Collector was not bound to ac- 
cept such finding as correct. 


j 

In dealing with the application for the appointment of a Receiver 
the Collector was doing nothing in ‘‘assessment or re-assessment’’ pro- 
ceedings which had concluded long ago. Whateyer finality might attach 


* Civil Rule No. $8908 of 1953 against an Order of the Collector of 
24-Pargans passed in R. M. Case No. 680 of 1952-53 dated 8-7-1953. 
® 
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e 

fo the ain dt the Commission in the assessment and re-assessment pro- 
eUeedings that finality cannot be éxtended to the proceedings: before the 
* Collector. "it would have been outrageous if the findings that are re- 
corded by the Commission as steps towards their final findings as re- 
gafds the factum or extent of evasion would also be made final in any 
other proceedings other than the assessment 'or re-assessment ee 
ings with a view to which the investigation is made. 


ns Application under Art 221 of the Constitution of India 
for appointment of a Receiver. 


The material facts will appear for the judgment, 


r r 


Sankar Banerjee "T Balai Lal Pal for iie Petitioner. 


Atul Chandra Gupta, d. K. Sen and Pritish Chandra 
Roy for the Opposite Party. 


The judgment of the Court was as. follows— 
“K. C. Das Gupta: J. :—In this application the Union of 


India seeks this Court's intervention, in exercise of its powers 
of superintendence under Article 227 of the Constitution of 


' India, with an order passed by the Collector, 24-Parganas re- 


fusing the prayer. of thi» applicant for appointment of a Re- 
ceiver of the two properties premises No. 48, Metcalfe Street, 
Calcutta and a house known as Alexandra Court bearing pre- 
mises No. 60/1, Chowringhee Road, Calcutta. . It was stated 
in the application for appointment of a Receiver that Hafiz Sham- 
shed Ahmed was liable for an amout of Rå. 11,83,629—3—0 
on account of assessment of income tax made under the 
Indian Income Tax Act and penalties imposed on him, that 


though a number of certificate cases had been started against 


him for recovery of this amount no recovery had been made, 
that if the properties were sold in certificate proceedings they 
were not likely.to fetch adequate prices and that in these cir- 
cumstances it was just and convenient that a Receiver should 
be appointed in execution for the purposes of recovery of these 
arears. At the date of the application Hafiz Shamshed 
Ahmed: was “already dead. His son „Mukhtar Ahmed 
who was impteaded in the application as opposite party no. 2 
appeared in Court and filed a petition of objection in which 
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he contended that these, properties had belonged to. hid even 
Sid during the life time of his father and were not liable for thé 


The’ Collector took notice of the fact that dong ie 


4 ve 
Janab , Mukhter the death of Hafiz Shamshed Ahmed, Mukhtar Ahmed had 


one "^ been treated by the Income Tax Department as the owner of the 
K. C. Das properties in question and was assessed for the income tax 
Gupta, J. arising out of the said premises.for some years and he consi- 
| dered the application of the Income Tax Department to be 
“most illogical”. Finally he observed that the Income Tax 


Department "cannot therefore say that the premises mention-. 
ed by them are clearly in seisin of this Court in respect of the 


preceedings against the father Shri Hafiz 


and rejected the application. 


-Samshed Ahmed" 


The sole ground that has been: stated to induce the. Court 


to interfere with the order passed by the 


Article 227 of the Constitution 


bea | 


is that the Collector was 


Collector under 


" bound to accept'as.correct the conclusion recorded by the In- 
come’ Tax investigation commission in its report submitted 
to the Central Government that during the years in respect of 

" which the arrears have arisen Hafiz Shamshed , Ahmed was 
the owner of these properties and that Mukhtar Ahmed was 


-the owner of thesé properties and. 


not. It is worth mentioning that 


that Mukhtar Ahmed was 
two cases the case of Hafiz 


Shamshed Ahmed as well as. the case of Mukhtar Ahmed was 


‘referred to the’ Investigation ‘Commission by the Central 


Government under Section 5 and 
by the Investigation Commission 


one joint report was sent 
to the. Central Government 


Paragraph 38 of the: report reads: thus : 


J “In the este we sper as follows : — 


(a) xn to R.C. i 312 


-— 


( The amount of income. from business, earned 
between 1.4.1989 and 31.3.1947, in respect of which Shamshed 
Ahmed evaded taxation is Rs. 10,59,900/-. 


(ii) The said income is to be distributed as follows 
200 . and the amounts concerned added to the Assessed, business.in- 


i 


-— 
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ini of tife assessee for the corresponding periods for the pur- 
pose of re- assessment : i 





Accounting year Assessment year Amount 
l which escaped 

. : taxation. 
1939—40 1940—41 ` Rs. 25,000 
ig4åo—41 1941—42% Rs. 25,006 
1941—42 1942—43 Rs. — 50,000 
1942—43 1943—44 As.  2,00,00e 
1943—44 - 1944 45 Rs. 3,00,000 
1944—45 1945—48 Rs. $,00,000 
1945—46 1946—47 Rs.  1,00,000 
1946—47 1947—48 Rs ^ 59,900 
Rs. 10,59,900 


(b) As to R.T. No. 343. 


In the case of Mukhtar Ahmed, no fione of his own has 


been found to have escaped taxation and accordingly there is 
no evasion to be reported", 
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In the earlier portions of the report the commission had | 


dealt with the question whether for the years in question the 
properties in 48, Metcalfe Street and the Alexander Court were 
the properties of Hafiz Shamshed Ahmed of, as contended by 


both Shamshed Ahmed and Mukhtar Ahmed, the properties of ` 


the latter and it recorded its conclusion in no uncertain terms 
that the case that Mukhtar Ahmed was the owner of the pro- 
perties was false and that the properties did belong in those 
years to Shamshed Ahmed and he was liable for income tax- 
in respect of the income accruing from those properties in 
the years in question. If this conclusion be binding on the 
Collector in deciding the application for appointment of a 
Receiver, there would be scope for an argument that the Col-- 
` lector was in error in refusing the application of appointment 
of a Receiver. 

The question is whether the conclusion as recorded in 
- the,earlier part of the report as regards the ownership of the 
properties during the years in question as giving rise- te. the 
‘liability for income tax is a e conclusion which the Collector 
was bound to accept as correct. I am unable to fnd any 
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basis in law for a view that such conclusion was pinding, ap 
the Collector. Reliance is placed on behalf of the petitioner 
on the provision of Sub-section (4) of section 8 of the Ipves- 
tigation Commission Act which is in these words : : . 

“In "n assessment or reassessment proceedíngs taken in 
pursuance of a direction under sub-section (3)* the findings 
recorded by the Commission on the case or on the points re- 
ferred to. it shall, pem to the provisions of sub-sections (5) 
and (6) be final : wg ° ; 


t 


It is seni ied that the Commission has recorded its 
finding not only on the fact of evasion and on the: quantum 
of evasion but also for tbe purpose of arriving at these 
findings has recorded a finding as to the ownership of the pro- 
perties and that this finding falls within. the words "the 
findings -récorded by the Commission on the case or on the 
points referred to it”. The provision under which the re- 
ference to the Commission is made Appears in the first sub- 
section of section 5 of the ‘Act and is in these words: 


“The Central Government may at any time beforé the 
(st day of September, 1948, refer to the Commission for in- 
vestigation and report any case or points in a case which 
the Central Government has prima facie reasons for believ- 
ing that a persen has to a substantial extent evaded payment 
of taxation on income, together with such material ' as may 
be available in support of such. belief ............... 


The letter or the resolution by which the Central Gov- 
ernment referred the cases of Mukhtar Ahmed or Shamshád 
Ahmed to the Investigation Commission has not been pro- 


duced. It is curious also that the report on which $6 much 


emphasis is put by the Union of India does not appear on 
the record. of the proceedings before the Collector. We do 


not know whether the report was «made available to the Col-* 


lector. The report sent bythe . Commission has however 
been made available to us. It is apparent on a reading of 
the report that -the Central Government stated that* they 
had reason to believe that both Mukhtar Ahmed aid. “Hafiz 
Shamshed Ahmed | had evaded "payment of taxation to” a sub- 
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stantiale gient and referred to the commission for report on 
these cases of. evasion. The duties of the Commission are 
set out in ection 3 of the Act. It is stated there that the 
duties of the Commission would be, apart from investigating 
ande reporting to! the, Central Government on all matters re- 
lating to taxation on income with particular reference to the 
extent to which ‘the present law is adequate ‘to prevent the 
evasign -thereof, to. investigate any càse or points in a” case 
referred to'i under section 5 and make a ‘report thereon 
to- the Central Government. It ‘seems reasonable to think 
the case or the points in a casé- that‘ the Central Government 
may refer are only on the question of fact or quantum of 
evasion. Necessarily therefore the findings on the case or 
on the points referred to the Commission appearing in sub- 

section.(4) of section 8 are , findings as regards the factum 
and quantum of evasion. It must necessarily happen that 
for arriving, at such findings as regards quantum and factum of 
evasion the commission has to record findings. on other 
facts. In my judgment these findings on other facts will 
not come within the description of the words “the findings 
recorded by the Commission on the case or on the ‘points 
referred to it"., In Suraj Mall Mohta | and; Co. v. A. V. 

Visvanatha Sastri (7), the Supreme Court ‘in dealing with 
differences betWeen the procedure of the Investigation Com- 
m'ssion and the ordinary procedure of assessment 'under the 
Income Tax ,Act observed: “Under the provisions of Sec- 
tion 8 of the impugned Act, the findings of fact given- by the 
Commission as to factum and extent of the evasion are final 
and conclusive". "While it is true that the ` exact cánnofá- 

tion of thé Words” the findings recorded by the Commission 
on the case or on the point referred to it “was not being con- 
sidered by the Supreme Court in that case this observation 
of the Court cannot but be held to be a great importance. 


Crvar 
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and *assistance ` to us in the present case. "My conclusion is ` 


: that the Commission's findings as regaids the ownership, of 
the property are not findings within the meaning of S. 8 (4) 
of the Act. This alone is in my judgment ` ‘sufficient for 
holding that the Collectof" was ‘not "bound to accept as cor. 
rect the conclusion: recorded by | the Investigation Commis- 
sion as regards the' ownership of the properties. us 

iS [1954] 17 SOT 611. 
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SIMA sion. Under the .terms of ‘sub-section (4) of section" 8, the 

- "ov o findings recorded by the Commission shall be’ final only “Mm 

Union of India all assessment of re-assessment. proceedings taker! in purstf- 

avs ance of a direction under sub-section (2)”. In dealing with 

os j bond the application for appointment of a Receiver the'Colléctor 

. was doing. mothing in "assessment or ' re-assessment procee- 





K. C. Das dings”, ‘Those proceedings had already concluded and it 

| Gupta, J. was on the result thereof that the liabilities wepe calculated. 
j The stage at which tbe application for appointment of a Re- 

: ceiver was-made and had necessarily to be long after the 
conclusion. of, the, — re-assessment proceedings. Whatever 


4 - 4 


finality might attach to the findings recorded by theCommission 
in the, assessment or re-assessment - proceedings, the finality can 


by no means: be, extended to the proceedings before the Col- 
fector- for. appointment of a Receiver. — . Mm 


-. It is easy to see why the legislature thought fit to make 
the findings .recorded by. the. Commission . final in the assess- 
ment, or re-assessment proceedings. Unless that twas done 


` 


practically the whole, purpose of investigation by the Com- 


-  mission-will be frustrated. It is equally easy to see why the 
legislature limited the finality only -to assessment OT re-assess- 
ment proceedings. As has. been observed by the Supreme 
Court in the .case . above . referred to this is a very drastic 
measure and , the proceedings. before the Investigation Com- 
mission haye not to be conducted. like ordinary judicial pro- 
ceedings. . It would.. have been outrageous if the findings 

that are recorded. by: the. Commission as steps towards their 

` -final..finding -as regards the factum or extent of evasion would 

alsọ be made final in any proceedings other than the assessment 

or. ,re-assessment, -proceedings with a view to which the in- 

vestigation is made. | mS A | MG 

sarl have, therefore, come to the conclusion that the. con- 

tention that the Collector was. bound tọ accept the cqnclu- 

| sion regarding the ownership of the properties as recorded 

! - by the Commission as. final must fail. In my view the Col- 
lector very rightly refused the prayer for appointment of a Re- 
ceiver. 'There.is nothing that would .justify us in interfering. 
with the Collector's order under Article 237 of the Constitution. 
I would therefore discharge. the rule with costs. ^ ' 

B. K. Guha, J. I agree. e uus e 
P. K. Re Rule discharged 
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; 
Indian Cofitract Wa TAN E acceptance P" proposai— 
Section 7 of the Indian Contract Act, 


Proposal—Effect of making countei-proposal—Section 5 of the 
Indian. Contract—Rebocation of counter proposal before either its 
acceptance or rejection—Original proposal in such case if-can be availed 
of. 2E : p s 

Presidency Small Causes Court Ad—Powers of Full Bench, Court 
of Small Causes,—Order of Full Bench sending the, case back to Tmal 
Court to assess damage only—Legality—Section 38 of the Act. 


Conditional acceptance of a proposal 15 not recognised by law. 
Section 7 of the Indian Contact Act provides that in order to convert 
a Proposal into a promise the acceptance must be absolute and ena: 


Section 5 of the Indian Contract Act provides that a proposal may be 
revoked at any time before the communication of its acceptance is com- 
plete as against the proposer but' not afterwards In a case where a 
proposal is made but is followed by a counter-proposal, if the 
counter-proposal is accepted by the party making the original propo- 
sal, the original proposal is necessarily superseded by the counter pro- 
posal. If the counter-proposal is rejected by the pàrty: making” the 
original proposal ' then also the original proposal cannot be deemed to 
be automatically, "s revived. If however, the, counter proposal is with- 
drawn before, it ;is either accepted or: . rejected, it must be held that 
the original , proposal stands unrejected, and its acceptance within a 
reasonable time from the date of its communication will be good. 

J oa M "e| : , { Soy rhe ^ ~ - 

‘By Section 38 ‘of -the | aedi. Small' Causes Court ; Act, the Full 
Bench may not only order. a new trial it may also. alter, set aside or 
revise the decree or order upon such terms as it thinks. ‘reasonable. 
If the decree may be altered, it is clear that finding on one issue may 
be revised, and where the remaining issues have -not'/been decided, 
the case may be transmitted to the orginal Court for decision ` thereon. 


T 


28-1-1953 passed by the Judges, Full Bench- urt of" Small Causes 
Calcutta on an application arising out of Suit No. 6986 of 1950 of the 
` Court of Small Causes, Calcutta dated 24-11-1951. 


. * Civil Revision Case No. 1095 of 1953 against an Order dated, 
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| Govindan “The material facts will ae UN the judgment :— 
Messrs. Gulab Arun Kishore Das ee for the Petitioner. 
Chand R&wat- 
mult. 





Apurba Charan Mukherjee a and Anil nae ‘Set for the 
May, 14. Opposite party. i T S 


The eee of the Court was as follows :— 


t 


i .8. K. Sen, J. 1— This revisional application under section 
S 115 of the Code of Civil Procedure is directed against an 
order of the Full Bench, Calcutta Small Causes Court, sending 
` back the suit for assessment of damages to the court of Fifth 
Bench,- eee Small Causes Court. 
ri ^7. 7 The Plaintiff opposite ‘parties’ M/S. Gulabchand Rawat- 
mull instituted tbe suit for recovery of Rs. 1600/- as damages - 
for breach of contract on the following allegations. They 
stated that the defendant company M/S. Haridas Weaving 
Establishment in Madras agreed to sell 18 bales of shirtings 
consisting of 400 pieces of 24 yards per piece at the rate of 
Rs. 92/- per piece; that the agreement was *confirmed by a. 
sale note despatched by the defendant. company which reach- 
ed the. plaintiff company on.the 14th of. August, 1950 and 
that the plaintiffs accepted. the sale note by sending a. telegram 
on, the 16th August," 1950; - ‘bút | on account of rise: in prices 
the defendant company. repudiated | die contract by telegram 
and letter: despatched on the 19th of August, 1950 and that the ` 
plaintiff company “has; therefore, suffered loss to-the extent of 
Rs. 4f per! piecé because at the'' time" ‘when’ the Puppy "Was 
due to be made the: price of shirting had gane up by Rs a 
per- piece; «so the. plaintiff company claimed Rs. 1600/- as 
damages-for-breàch of contract.. z S 
The defendant company contested the suit contending 
that, there -had not been. a completed contract, for sale and 
the sale note was only: an offer which the plaintiff , company 
did not accept but sent a- counter offer by . letter dated the 


ms 


N 
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Sad of August, 1950 which amónnied to 


proposal. 
that they were not ' liable for aa js 


held that the -letter of the- 14th August, 


The defendant 


. company, 


HIGH- COURT. 


E D 
"aevoratióit of the 
therefore. l 


contended 


J m 


The trial court, aan ithe © iéamned Judge, Fifth Bench, 


1950, sent-by the 


Plaintiff company was a counter offer by the: plaintiffs and im- 
plied revocation of the' defendant's original offer or proposal 
as contained in the sale: note dated the 11th of August, 1950, 
which reached’ the plaintiff company on the. 14th of August, 


“1950. 


The learned Judge also held that the sale note dated 


the i1th of August, 1950, accompanied by the letter Ext. 1(a) 
amounted :to ‘an offer and was not: a complete . 


alleged' by ‘the plaintiff company. 
found that the letter ~containing the 


contract as 


The ‘learned Judge also 
counter offer 


which 


amounted to revocation of the original offer had reached, the 


defendant company before the - 


telegram of acceptance dated 


the 16th’ of August, 1950 and that; therefore, there had been 
no completed contract and the 
damages. | 


“unreserved acceptance ‘contained in the 


plaintiff was not entitled to 


There was an ian before the Full Bench under 
section 38 of the Calcutta Small Causes Court Act and, the 
Full ‘Bench of the Calcutta Small Causes Court held that the 
lette? of the 14th August, 1950 was a conditional acceptance 
and not a counter proposal and that as it. was followed by 


telegram : dated -the 


16th August, 1950 there was a -completed . contract, and that 
the defendant company had no legal power to repudiate the 
contract on the 19th of August, 1950 by letter and telegram, 


and that the defendant 


, damages for breach of contract. 


the ' case to trial Bench for 
damages. 


- 


: “The 


'deféndant: 


da 


‘company 


assessment of measure 


f 


‘company was ; therefore -liable for 


'The Full Bench sent back 


= 


pe 


` 
A 


'of the 


through M.” -Goviņdan «has 


"fled-«this revisional application undér section' 115 of the Code 


‘of Civil Procedure. Mr: Das Gupta, 


appearing-for the defen- 


‘dant company, has urged that the Full Bench took. an alto- 
gether wrong view of the letter of thé 14th. August, 1950 be- 


^ 
- 


Bv 
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cause 'a ` conditional Ge kapak was- fiot. known tó law and" 
that therefore the order: of. the Full Bench could not be up- 
held. Mr. Das Gupta has also raised the point tbat the 
Full Bench had no jurisdiction to .send back the case to the 
trial Bench for assessment of- damages only but that ‘the Full 
Bench had’ pue att only to order an. LUE pew trial. 


As o the first soi I must m with Mr. Das 
Gupta that conditional acceptance: is not recognised by law. 
Sec. 7 of the Iudian Contract Act provides that in order to . 
convert à proposal into a promise the acceptance must be 
absolute and unqualified. : The letter of the 14th August, 


e 1950, written. by the plaintiff company shows that the plain- 


tiff company did not accept the- offer of purchase of 
400 pieces of Shirting at the rate of Rs. 32/- per piece but 
proposed' that the same quantity should be supplied at the 


rate of Rs. 31 [8j- per piece. ` No doubt the plaintiff com- 


pany stated also in the letter that they were always willing 
to do business with the defendant company as they had been 
doing before and they also expressed the hope that the de- 
fendant company would: accept the proposal and supply 
the shirting, but this did mot show that the letter 
amounted to a conditional acceptance: As already stated, 
an acceptance must be full and unqualified. and the proposal 
of the new rate which was a vital matter in the contract for 
sale clearly indicated that there was no agreement but there 
was a fresh proposal which was a counter offef. 


Mr. Mukherjee, appearing-for the plaintiff E 
has urged that.in any case the contract was completed be- 
cause within three days of their getting the sale note Ext, 1, 
the plaintiff company by telegram accepted the offer contained 
in the sale note, and that in view of the terms under which 
the parties were doing business by correspondance by letter 
ard occasionally by telegram, three days must be considered 
as reasonable time for the acceptance. Mr. Mukherjee has 
referred to sec. 6 of the Indian Contract Act which indicates 
the.manner in which a proposal a be revoked. Under 
sec. 6a proposal is revoked— 


(1) by the communication of notice of revocation 
by the proposer to £he other party; i 


ze * 
—- f 
-— ae 
Wie 
“e 
1 
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(2) “by the lápse of the time prescribed, in such pro- 
: posal for its acceptance, or, if no time’ is. so 
prescribed, by the lapse of a reasonable time, 
without ‘communication of the- acceptance; 
(3) by the failure of the acceptor to fulfil a condi- 
~ tion precedent to acceptance; or 
(4) by the death or insanity of the proposer, if the 
fact of his death or insanity comes to the 
knowledge of the acceptor before acceptance. 


It has, therefore, been urged that by merely making a 
counter-offer the original proposal contained in ‘the sale note 
of 11th August, 1950, cannot be deemed to have been revoked 
and that offer must be deemed to havé been subsisting. Mr. Das 


Gupta, on the other hand, has pointed out that sec. 6 deals - 


with the question of revocation by the party which made the 


"proposal and not with the question of refusal of an offer and . 


rejection of a proposal, and has relied upon the authority of 


an English case, Hyde-v-Wrench (r) In that ` case the 
defendant offered to-sell a house after some negotiation 
for £1000.. The plaintiff offered “£950 and after 


consideration for a few days the defendant rejected the propo- l 


sal for selling the house for f.950.. The plaintiffs agent 
thereafter on the.same day as the rejection of ihe defendant 
reached him offered: to buy house at the price of £.1000 at 
which the defendant previously offered to sell; but the de- 
fendant refused to sell at that stage. The question was 
whether there was a contract binding the defendant. It was 
held that there was no valid contract binding the defendant. 
It was observed in the judgment as follows: “The denfendant 
offered to sell it for £.1000, and if that had been at once un- 
‘conditionally accepted, there would undoubtedly have been a 
.pexfectly binding contract; instead of that the plaintiff made 
an offer of his own, ‘to purchase the property for f.950, and 
he thereby rejected the offer previously made by the defendant. 
I think that it was not afterwards competent for him to revive 
the proposal of the defendant, by tendering an’ acceptance 


of it; and that, therefore, there exists no obligation 
of any sort between the parties". This "Was a case 
of 1840 and, the question naturally arises - whether 


t (1) (1840) 49 E.R. 133; 3 Beav. 334; p 
4 i t ~ . | . 
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je CIVIL.» the. law of contract in India Which is, governed? by 


== indian Contract Act 1s the : same as the law laid down in ° 
oS England in 1840 in the -case of Hyde-v-Wrench (1). Mr. ii 


M. Gogwan Das Gupta has pointed out that. the case Hyde-v-Wrench (7) 
V.  . has been followed in ` India and in'this connection he was 
DE E referred, to a decision of the Lahore High .Court in the case 
mul, C of Nthal Chand -v- Amar ‘Nath (2). In that’ case the head. 
note is as follows: ` "A offered by a „letter sto 

8 * OK sell only at Re. 0—14—0 in a rupee his" claims 

y m J. . against a certain Bank in liquidation to B. B offered 
"^ Re. 90—13—9 a rupee which A did not accept. Then B ac- 
cepted by telegram A's offer at Re. o—14—0 å rupee. - A did, 


not assent to this, but he had not expressly withdrawn his . 


original offer of Re. 0—14—0 a rupee. B sued A for dama- 
ges for. breach of contract. z 


~ 


- 


2 ‘Held—that B " his counter offer at Re 0-13-9 agi 
- rejected A’s original, offer at Re. o-14-0 and there was no con- 
tract". In that case it was argued before their Lordships of 

^4 the Lahore High. Court that sec. 6 of the Contract Act laid 
"^ down the relative law in. India and the  priciple laid 
down in Hyde -v- Wrench (ry would not be . applicable. in. 
India, "Their Lordships- réjected the contention-in the fol. 
lowing words: “The appellant.has contended that sec. -6 of 

. the Contract Act, does.not include revocation by means of a 

counter proposal,.and thàt.as a Code is exhaustive on mat- 
ters with which it. deals, therefore the law in India is -diffe-- 
rent on this pont. from the Jaw in England................. ;We 

are clearly of opinion that this argument -is wholly fallacious. 
“In the first place, revocation of.an-offer means some action 

. on the part of the offeror by. which the offer is re-called or revoked. 
. ^." + It does not follow that the offer cannot be determined: by 
action on,the part of.the offeree, and therefore while fully 

os E conceding to the appellant that a Code. is exhaustive on‘mat- 
ters with which it deals we do. not see,that there is any- diffe- 

_ rence -between the English, and Indian Law on the question: 
of.the | determination of an offer by its | rejection by ‘the: - 


offerée” a Se "see | e wes Pu 
oy Q8 49 E.R. 133; 8 Beav. 334. y w* g A 
: .  ^*(s)' [1926] ALR, Lah. 645. =~ "VL ae 
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The*learned Full Bench of the Small Cause Court re- 
[erred to this “Lahore Case Nihal Chand -v- Amar Nath (1) 
but distinguished it -by observing that the circumstances 
were quite different from the circumstances -in the case before 
us. I must agree with the learned’ Full Bench that the cir- 
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cumstances, are different, though: for reasons different ud ca 


those given by the Bench. Both in the “cases -of Hyde -v- 
Wrench (2) and: Nihal Chand'-v- Amar Nath (1) the counter pro- 
posal made" by the plaintiff had been definitely rejected by the 
defendant before'the offer was renewed to close the transac- 
tion ón the original terms. Im the present case the defen- 
dants had not rejected en counter proposal of the plaintiffs be- 
fore- the plaintiffs ‘© communicated. — full- acceptance 
of the proposal, Sec. 5 of the Indian. Contract Act. Provides 


"that the proposal may-be revoked at any time - Before the. 


communication -of its acceptance is: complete as against the 
proposer, but not afterwards. "The illustration to the sec 


tion makes the meaning clear. The illustration is as follows: : 


“A proposes, by a letter sent' by post, to sell his "house to B. 


B accepts the proposal ‘by letter sent by-post.” A may revoke’ 


his proposal at any'time ' before or at the: moment when B 
posts his-letter of  acceptance-but. not afterwards. B may 
revoke. his acceptance at any time “before or at the moment 
when the letter communicating it -reaches A, but not after- 
wárds". In this case, considering the counter-offer ‘made by 
the’ plaintiff’ company in the letter of the 14th’ August, 1950 as 
a proposal, it must be held that the plaintiff company had 
revoked ‘the proposal before ‘it was either accepted or rejected 
by the defendant company,'arid thereafter. wihin a reasonable 
. time óf the original proposal the plaintiff company communi- 
cated acceptance of the proposal by telegram which was con- 
‘firmed by letter.” If the defendant company after receiving the 
letter of ‘the plaintiff’ company dated the 14th of August, 1950, 
containing the offer for purchase at Rs.” 31/8/- per. piece, 
had written back definitely’ rejecting the, proposai before the 
acceptance reached them, then the case, would have been 
similar to the case of Hyde v- Wrench (2) and Nihal Chand 


a) (1840) 49 ER. 133; 3 Beav. 334- | E: 
(1) [2926] A LR. Lah. | 645. : kr. Sos 
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-v- Amar Nath (1) and the principles laid down in those cases * 
would have been applied. In the present case, a? already ° 


stated, the defendant company did not at once write back 
rejecting the counter proposal of the plaintiff company; 
before the defendant company had time to do so the plain- 
tiff company themselves revoked that counter proposal and 
accepted the original proposal. Thus the facts are different 
and in the circumstances I must hold that there was a com- 
pleted contract. It may be poirited out that in the Lahore 
case their Lordships did not apply the principle of Hyde -v- 
Wrench (2) as unquivocally applicable. The$, no doubt, ap- 
plied the principle, but they also dealt with the matter in an 
alternative way. They observed as follows: ‘Even if the. 


telegram of the defendant of the 11th November, be taken as con- . 


taining an implied renewal of the offer of the 5th or implied 
statement * of the fact that the offer of the 
5th was still outstanding, the acceptance of the 16th was not 
in the circumstances a good acceptance. More than five days 
had elapsed since the 11th and we cannot hold that the offer 
of the 5th, even if renewed impliedly by the telegram of the 
11th, was still standing on the 16th. ‘Their Lordships hold 
in the circumstances of the particular case 3 days would be 
the reasonable time for acceptance or rejection of the contract, 
and therefore the offer had been revoked by failure to accept 
it within a reasonable time within the meaning of sec. 6 of 
the Indian Contract Act. Thus their Lordships made out 
an alternative case under sec. 6 of the Indian Contract Act. 


The question whether a counter proposal amounts to re- 
jectión of the original proposal may be looked at from this 
point of view. If the counter. proposal is accepted by the 
party which made the original proposal, necessarily the ori- 


ginal proposal is superseded by the new proposal (countér : 


proposal. If the counter proposal is rejected by the party 
which made the original proposal then also the original 
proposal cannot be deemed.to be automatically revived. But 
if the counter proposal is withdrawn before it has been either 
accepted or rejected, it must be held that the original proposal 
stands unrejected, and the acceptance will be good provided 

(1) [1936] A.I.R. Lah. 645. l 

(2) (1840) 49 E.R. 132; 3 Beav. 334, 

V 


Vor. 954 : HIGH COURT. 
6 . 

if has been made within a reasonable time from the date of 
communication of the original proposal. In this case it was 
made within a reasonable time, as already stated, and there- 
fore it must be found that there was a good and valid con- 
tract. 

lhe next point urged by Mr. Das Gupta is that under 
the terms 06 sec. 38 of the Presidency Small Causes Courts 
Act, that Full Bench had no power to transmit the case for 
re-hearing on one issue only, namely the issue of assessment 
of damages. By sec. 38 of the Presidency Small Causes 
Courts Act the Full Bench may not only order a new trial 
but also alter, set aside or revise the decree or order upon 
such terms as it thinks reasonable. If the decree may be 
altered it is clear that finding on one issue may be revised, 
and where the remaining issues have not been decided the 
case may certainly be transmitted to the original court for 
decision. I cannot, therefore, accept the contention of Mr. 
Das Gupta that the Full Bench acted without jurisdiction in 
sending back the case for trial on the question of assessment 
of damages only. 


\ 
The application, therefore, fails and the Rule is dis- 
charged. In the circumstances; however, no order is made 


for costs. 


P. K. R. Rule discharged. 
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Before Mr. Justice Renupada Mukherjee. 
SYED ALI MONDAL l ° 


v. 
KAZI GOLAM BARI AND OTHERS* 
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Crwil Procedure Code, Sec. 151—Mistake in the daily cause list committed 
by an officer of :Court —Whether can be corrected under the section 
—Whether notice to opposite party necessary tn such cases. 

E - e 


The notice on an opposite party in a sale-set-aside case U/S. 174(8) 
of the Bengal Tenancy Act not having been duly served, the Court re- 
corded an order in the order-sheet directing the petitioner to take steps 
for service of fresh notice by registered post by 14th November, 1953. On 
that date the petitioner filed hajira but did not take any steps for service 
of fiesh nouce by registered post. The case was thereupon dismissed 
for non-prosecution. Five days later the petitioner filed an application 
under Sec. 151 of the Code of Civil Procedure for  i1estoration of the 
case on the ground that in the daily cause list the case was noted only 
[or taking steps. The munsif after consideration of the application set 
aside the order of dismissal and restored the case on the ground‘ 
that the order for taking steps for service of fresh notice by registered 
post was not notified in the daily cause list and it was the duty of the 
Court to correct its own mistake. Upon this, an application was filed in 
the High Court challenging the propriety And legality. of the munsif’s 
order. A rule was granted on the said application. 


Held that the daily cause lists are mentioned according to the Civil 
Court Rules and orders and parties generally take steps in judicial proceed- 
ing according to the entries made therein. As the note in the daily cause 
list was not specific and clear, the petitioner could not take suitable steps 
in the case The vague and insufficient entry being due to mistake on the 
part of the Court, the Trial Court was justified in setting aside the 
order of dismissal of the sale-set-aside case. The order of the munsif 
dismissing the case being the direct result of a mistake committed by an 
officer of the Court, the munsif was entitled to correct the mistake 
under sec. 151 of the Code of Civil Procedure. It was further held 
it was not necessary in the circumstances of the case to issue any 
notice to the opposite party. Narayan Chettier & another V. P. C. 
Muthu Chettier & Ors. (r) distinguished. , 


*Civil- Revision Case No. 263 of 1954 against an order of the and 
Court of the Munsif at Barasat (24-Parganas) dated 19-11-55. 
(1) (1986) ILR. 5o Mad. 67. : 


NJ 
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; Applicatiorf Uuder Sec. 115 of the Civil Proceduce Code.. 


The facts of the case will appear from the judgment. 


Bhabesh Chandra Mitter for the Petitioner. 
Barun Kumar Roy Chowdhury for the Opposite Party. 
The judgment of the Court was as follows : — 





Renupada Mukherjee, J. :— This Rule was issued at 
the instance of one Syed Ali Mondal under the following 
circumstances : — | 

Syed Ali Mondal was purchaser of some properties sold 
at a Court-Sale held in Rent Execution Case No. 649/1952 
in the Court of the 2nd Munsiff, Barasat. Thereafter the 
judgment dabtors filed an application on 17th March, 1953 
lor setting aside the sale under section 174(3) of the Bengal 
Tenancy Act. An objection was filed to that petition by auc- 
tion purchaser Syed Ali Mondal on end May 1953. Notices 
were thereafter issued to the persons who were made Opposite 


parties in the sale set aside case. But it appears that the 


notice was duly served on opposite party No. 5 who was sub- 
sequently made a party in that case. 'The result was that on 
the 3rd October, 1953. The Court recorded, an order in the 
ordersheet directing the pétitioner to take steps for fresh ser- 
vice by registered Post Card upon the above Opposite parties 
by the 14th November, 1953. On that date the petitioners filed 
hajira but did not take any step for service of fresh noticé by 
registered post as they had been directed'to do by the order 
of the previous date and šo the Case was dismissed for non-pro- 
secution. On the 19th November, -1953 the petitioners filed 
an application which purports to be one under section 151 of 
the Code of Civil Procedure for restoration of the case to 
file on the ground that in the daily cause list the case was noted 
only for taking steps. It appears that this application was shown to 
the learned pleader who had till then been acting on behalt 
of Syed Ali Mondal and he noted in the Margin: “Seen 
strongly objected to”. On the same day, viz. on 19th 
November, 1958, the Cougt duly considered this application 
and recorded an order setting aside the order of dismissal for 
non-prosecution and restoring the case to file.- Among other 
observations it was stated by the learned  Munsiff that the 
order passed in order sheet of the case on the srd. October, 
e 
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Pree for isuing fresh notice by registered post was not "notified 
to the party in the daily cause list and so the prayer. of the peti- 
tioners for restoration of the case could not be "refused be- 
cause it was the duty of the Court to correct its own mistake. 


"The present application has been filed in this Court 
challenging the propriety and legality of the above order. 


Mr.. Mitter appearing on behalf of the petitioner made 
several submissions before me. He contended in the first 


. ; place that there was really no mistake gn the part of the 


. "Court because the case was mentioned in the daily cause list and 


it was the duty of the judgment debtor's pleader to refer to the 
order-sheet and to. take such steps as the petitioners had been 
directed to take by the order dated grd. October, 1953. In 
my judgment; this contention of Mr. Mitter cannot be ac- 
cepted. The daily cause lists are mentioned according to 
the Civil Rules and orders and parties generally take their 
steps in judicial proceedings according to the entries made 
therein. The fact.that in the daily cause list, the judgment- 
debtors were directed only to take steps must have misguided 
them. The ordersheet of the trial court shows that as a 
matter of fact the petitioners did file their hajira on 14th 
November, 1953, on which date the Miscellaneous case was 
dismissed for  non-prosecution. As the note in the daily 
cause list was neither specific nor clear, the petitioner could 
not take suitable steps in the case. The learned Munsiff also 
thought that the above entry in the daily cause list did not 


enable the petitioners before him to take the required steps. 


He further thought.that the vague and insufficient entry was 
due to a mistake on the part of the Court. In these circums- 
tances, I am of opinion that the trial court was justified in not 
allowing the judgment-debtors to be prejudiced in anye way 
by an omission on the part of the court. 


The next point ürged on behalf of the petitioner by Mr. 


d 


Mitter was that in any case this waf not a matter which could ` 


be rectified under section 151 of the Code. of Civil: Procedure 
and that the judgment-debtors could have preferred an ap- 
peal for obtaining proper relief. .I do not agree with this 


/ 
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pohtention , because the order of ah Munsiff dismissing the. 


«ase lor gnon-prosecution was the direct result of a mistake 
committed by some officer of the court. That being. the 
case, the court could grant a relief to the judgment-debtors 
and correct its mistake under the provisions of section 151 of 
the Code of Civil Procedure. . 


Lastly it was contended by Mr. Mitter that in any case 
the order in question should not have been set aside and 
the case should not have been restored to file without giving 


a formal notice to his client. In support of this conten- 


tion Mr. Mitter drew my attention to the case of Narayan 
Chettiar and another -v- P. C. Muthu  Ghettiar à ors (r) 
In that case an application for execution of a decree 
was dismissed owing to -the absence of the decree- 
holders.pleader on the date of hearing. On the same day, 
the application was restored on the application of the plea- 
der without notice to the judgmentdebtors. It was, there- 
fore, held that + the order passed” without notice was not 
merely irregular but illegal and the judgment-debtors were 
not bound by it. The facts of the case cited by Mr. Mitter 
are quite different from the facts of the present case. ` In 
the case cited by him the execution case was dismissed 
owing to the absence of the decree-holder's pleader. There 
was no omission or mistake whatsoever on the part of 
the court. In the present case, the judgment-debtors who 
were petitioners before; the trial court filed their hajira on 
the date in question but they could not take requisite steps 
owing to a vague and insufficient entry in the daily cause 
list which was prepared by an” officer of the court and from 
which pleaders and their mohurers generally make their 
tadbirs in suits and other proceedings. -The order whereby 
the Miscellaneous case was dismissed for  non-prosecution ap- 
pears to be the direct result of the above misleading entry. In 
these circumstances, it was necessary to issue any notice to the 
other party and the court was entitled to correct a mis- 
take which was due to the laches of its own” officer. More- 
over the record would. show that notice in some form was ac- 


(1) (1926) LL.R. go Mad. 67. 
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tually issued and the - application! ‘which was “filed on 19th. 
November, 1953, for restoration of the.case was actually showne 
to the pleader who was acting on behalf of the petitioner of 
this court. .. That being the case, there is no ground for 
sending back the application for fresh hearing: by the Munsifl 
after giving formal notice to the' present petitioner, as was 
prayed for on this behalf. 


On the whole I do not find any justifying reason for in- 
terfering with the order passed by the learned Munsiff which 
seems to have been passed under section 151 of the Code of 
Civil Procedure after due exercise of his jurisdiction. 


^ The Rule is, accordingly, discharged. 


In the circumstances of the case I do not make any order 
as to costs. - c 


Let the records be sent down to the court concerned at 
a very early date. | | 
Rule discharged. 

P.K.D. D 


VoL. FL] œ HIGH COURT. 
2. 1.0 ... APPELLATE CIVIL. 
_ Before Mr. Justice K. c. under 


BINDU BASHINI DASI 
1 : U.- 
HEM CHANDRA DUTTA* 


e 
Vest Bengal’ Premises Rent Control Act, 1950, Sec. ra—Waiver of the 
right to eject in consequence of tenant’s: sub-letting before enact- 
ment of the Section—If new right can be created by the Section— 
Retiospective operation. of an Act. 
Section 12 of the West Bengal Premises Rent Control Act, 1950, 
gives no new right of ejectment to.a landlord.which he did not possess 
under the Transfer of | Property Act or under the general law of the 
land. The, Rent Control _ legislation places | certain bars to a landlord 
getting a decree in ejectment and contains certain provisions as to where such 
bar is to be considered as removed. Therefore, where the landlord had 
before the enactment of Section 12 of the West Bengal Premises Rent 
Control Act, 1950, waived the right obtained.by him in consequence of 
subletting by the tenant and had no right to eject the tenant on the 
date of the enactment of Section is, the landlord did not after the en- 


actment of ‘Section 12 acquire any new right to eject under Section 12 
in consequence of the sub-letting. 


As 1egaids the question whether the Act of 1950 had got a retros- 
pective operation in with holding relief to tenant where tenant had 
sublet the major part of the premises for more than seven months be- 
fore the Act of 1950: came into force, no Act is given retrospective 
operation unless these are actual words. in the Act giving it such ope- 
ration, or the, Court is compelled by necessary implication to give such 
an interpretation to the wordings of the Act. The general rule is that 
an Act is interpreted operating from the time when it came into force 
and applying to ‘circumstances which came into existence since then. 
Therefore the: proper interpretation óf Sub-Clause (c) to the first pro- 
viso of Section 12(1) will be that the sub-letting referred to is not be- 
fore the Act of 1950; but where the tenant sublets since the Act of 1950 
"came into operation’ and such sublease continued for more than seven 
months the tenant is to lose’ the protection of the Rent _ Control legis- 
lation. < | ee 

* Appeal from Appellate Decree No. 237 of 1953 against the de- 
cree of Sri S. C. Sen Gupta end Sri S. K. Roy, Judges, Special Appellate 


Bench, Court of Small Causes Calcutta in Appeal No. 917 of 1952," 


dated 25th “of November, 1952 affirming the decree of'Sri' S. C. Biswas, 
Judge, grd Bench, Court of Small Causes, Calcutta dated 16th of July, 
1952. 


. 19l 
. 6 
CIV. 
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A 
February, 18 


es = 


197 THE CALCUTTA LAW' JOURNAL. E — 95- 

Cvm. Appeal by the tenant. against an PA dee. of the 
A Court of Small Causes, Calcutta, passed in suit for ejectment? 
1 . 

Bindu, Basini The material facts will appear from the judgment. . 
Dasi. de o 

jim Nirmal Chandra Chakravorti and Bhabanaih Dutt for 

Hem-.Chandra | 

Dui the Appellant. 


— 


Ss = ! - E è 
K. C.*Chunder, J. © Debi Prosad Dutt and Sourendra Kumar Ghosh Chou- 
dhury for the Respondent. 


The judgment of the Court was as follows : — 


Peeve qi K. C. Chunder, J. :— This is an appeal against am ap- 
pellate decree of the Cóurt of Small Causes, Calcutta, affr- 
ming that of the Third Bench of the same court. The defen- 

.dant is the d : 


The facts are not in dispute and they have een admitted 
by the learned. Advocate for the respondent at the hearing 
of the appeal. The facts are that in 1932 a lease was granted 
to the tenant for a period of eight years and there were various 
terms about the tenants’ power to demolish the whole struc- 
ture raise new structures etc. as also it would appear implied- 
ly that the tenant had the power to assign the lease as assignee 
is also mentioned. But it, is immaterial’ for me to interpret 
the lease to. find out whether there was any implied power of 
sub-letting. It appears from the evidence on behalf of the 
defendant that since 1934 almost the whole of the premises 
after, certain additional structures had been put up were. 
sublet.: -It is the evidence on:behalf of the . plaintiff himself 
that since his purchase in 1942 the plaintiff knew of the sub- 
letting which had been long before his purchase and he did 
not enforce his rights, if any. The court below has also come 
to the finding that the plaintiff had knowledge of-the sub- 

- letting which.was long before his purchase. With this 

. knowledge, instead enforcing any right which he may claim 

A - .. against the tenant for any alleged forfeiture of the tenancy 
= -the landlord fought two rent fixation cases with him taking 

up the position that he was still the tenant. There is, there- 

fore, no escape from the position that whatever 
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rights af any, she landlord had obtained by the tenants sub- 
letting the premises, the landlord had waived his rights and 
had ratified the act. In 1951, after the Act 1950 had been 
passed the landlord filed the present suit on the ground that 
the tenant had under sub' clause (c) to the first proviso of 
section 12(1) incurred a forfeiture of the lease and the land- 
lord had the right to eject him. The courts below have 
accepted that ‘contention. 


‘The contention in the present case is not sustainable in 
law. The first thing that is to be noticed is that section 12 
gives no new right of ejectment to a landlord. which he did 
not possess under the Transfer of Property Act and the gene- 
ral law of the land. The Rent Control Legislation places 
certain bars to a landlord getting a decree in .ejectment and 
contains certain provisions as to when such bar is to be. consi- 
dered as removed. Theremore as before the enactment of section 
12 the landlord, having waived any alleged forfeiture of the 
lease by sub-etting by the tenant. had no right to'eject 
the tenant, he got no new right under section 12. - Secondly, 
the court below have gone into lengthy discussion. over the 
corresponding section namely section 11 of the Rent Control 
Act of 1948 without noticing that that the law is substan- 
tially different under the two Act. It is unnecéssary for 
me to dilate at length on the-difference. Under the present 


‘Act there must be a sub-letting and this sub-letting must 


.fore the proper interpretation of sub. clause (c) to the first: 


continue for a period of seven monhs and be of the major 
part of-the premises. The question is whether this Act 
had got a retrospective operation in withholding 
relief to tenant where tenant had sublet for seven months 


and more before this act came into force. “No Act is given - 


retrospective operation unless there are actual words giving it 
such operation or by necessary implication the court is com- 
pelled to give such an interpretation to the wordings of the 
Act. The general rule is that an act is interpreted as opera- 
ting from the time when it came into- force and applying to 
circumstances which came into existence since then. There- 


proviso of section 12(1) will be that the sub-letting referred to 
is pot before the Act of 1950 but where the tenant sublets 
since the Act of 1950 came into operation and such sub-let- 


. 193 
Civi. 
1954 
as vm 
Bindu Basini 
Dasi. 


v. 
Hem Chandra 
Dutta. 





- K. C. Chunder, J. 


1954. 


Bind} "Basini 
Dasi: 


v. 
Hem "Chandra 
Dutta. 


THE CALCUTTA LAW JOURNAL. š (VOL. 95. 
i e 


ting continued for seven months the’ tenant: iş tp lose the pro- 
tection of the rent control legislation. ,  Therefore'in the 
present case it must be considered that the tenant Ims not lost 
the. protection given by the Rent Control Legislation. It 
must further be pointed out, as.I have already done, that *the 
question of.such protection does not arise in the present case 
as the landlord had no right under the' general law to sue 
the tenant in ejectment since he had waived any | forfeiture 


K. C? Chunder, J.that might have been incurred. For both these reasons the 


court below erred in granting the landlord a decree in eject- 
ment.. The decree must be set aside and the suit of the land- 
lord must be dismissed with costs in all thé courts., , 


= 


.It is unnecessary in, view of the order I have passed to 
consider. the alternative application .in revision. A Division 
Bench of- this , court, has . already held | that in a 
case,- of ejectment in the Court of Small Causes, the proper 
remedy is, id way: or a second,appeal. . , a 


- 


* 
Li 


| Leave «to appeal ander clause 15 of the letters patent is 
prayed for and is refused. 


Y i o | 


- 


a 


| Appeal allowed. 
P.K.D. 


* Vor. Fral i HIGH COURT. 


ES " CRIMINAL REVISION 
Before Mr. Justice P. N. Mookeryee. 


GUM BAHADUR 
v. 
- THE STATE.* 


. 9 
West Bengal Security Act, I950-——Sub-Secs. (2) and (3) of Sec. 6 and 
Sec. 38—3ec. 38, if ultra vires the constitution—Defect of Sec 38: 
if cured by specification of names of Delegates. 


"The, petitioner was placed on trial before a First Class Magistrate 
at Asansol on a charge of violating the provisions of Sub-Sec. (3). of Sec. 
6 of West Bengal Security Act, 1950. He was convicted by the Magis- 
trate. His appeal to the Sessions Judge was dismissed. Thereafter 
the present rule was granted. The principal point which required con- 
sideration in the present rule was  whethér a notice issued under sub- 
Sec (3) of Sec. 6 of West Bengal : Security Act, 1950, by a person, to 
whom the power to issue such notice had been delegated under Sec. 38 
of the Act, was valid in law It was held that Sec. 38 of the Act is 
ultra vires the constitution. The defect of Sec. 38 is not cured by 
naming specifically the delegates in the order et delegation. 


Khagendra Nath De v. District Magistrate ' of West Dinajpur (r), 
Jatish Chandra Ghose v. B. K. Sinha (2) and Janab Atar Al: Sahajr v. 
Joint Secretary to the Government of West Bengal (3) relied on. 


Application for Revision under Secs. 435 and 489 of the 
Code of amas Procedure by the Accused. 


The material facts will appear from the judgment 


Amaresh Chandra Ray, Jnanendra Mohan Dey no Nn 


Ghosh for the Pentone i 
+ 


' "Samarendra Nath Mukherjee for the’ State. 


* Criminal Revision Case No. 862 of 1954 against the order passed 
by C. L. Choudhury, Magistrate, 1st Class, Asansol, on 8.3.1954, con- 
victing and sentencing the accusgd under-Section 6 of the West Bengal Secu- 
rity Act, 1950, upheld in appeal by the Sessions Judge, Burdwan. 


(1) (1951) A.LR. Cal. 3; (1950) 55 C.W.N. 53. 
- (2) (1950) 55 C.W.N. 104; (1951) A.LR. Cal. 504; 
(3 (1950 55 C.W N. 94; (1951) A.I.R. Cal. gas; 
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The judgment of the Court was as follows— . . 
1 * A a 


P. N. Mookerjee, J. :—The Petitioner in this case was 
placed on. trial before Sri Ç~ L.. Choudhury, Magistrate, First 
Class, Asansole, on.a charge of violating the Provisions of Sub- 
Section (3) of Section 6. of West Bengal Security Act, 1950, on 
the ground that he did not comply with the dreler, dated 
August, 24, 1953, of the Works Manager Mr. H. H. Drake, 
for regulating the conduct of the Permit Holders in a pro- 
tected place, namely, the Indian Iron and Steel Compony's 
Works at Burnpur, declared to be a protected place under 
Notification No. 5306P; dated “August 22, 1953: He was con- 
victed by the léarned trying Magistrate and sentenced to pay 
a fine of Rs. 200/-; jin default, to suffer rigorous imprisonment 
for six weeks. His appeal to the Sessions Judge was dismis- . 
sed. "Thereafter he obtained the present Rule. 


It appears that the Indian Iron and Steel Company's 
Works at Burnpur was declared a Protected Place under 
Notification No. 5306P, dated August 23, 1953, by the State 
Government. In the said Notification the Works Manager 
of the said company, along with certain other persons, named 


. therein, was authorised to grant permission under sub-sec- 


tion: (2) of section 6. of.the West Bengal Security Act, 1950. 
On the submissions, made before me, this delegation appears 
to have been made under section 38 of the Act. On August 
24, 1953, the Works Manager purported to issue a notice 
(Ex. 3) under sub-section (3) of the said section 6. for regula- ` 
ting the conduct of persons who were granted permission 
under sub-section (2) in regard to the Protected. Place, namely, - 


the Indian Iron and Steel Company's Works at Burnpur. 


This was obviously done on the strength of the delegated 
authority, referred to above. The petitioner was an employee 
of the aforesaid company and the charge against him is that 
he constructed the above,notice of the Works Manager, issued 
under section (3) of section 6. : " 
The principal point which requires discussion in this 

T p deem : 

Ay ot y 
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Rule is whether" tlie said’ notice. issued by the’ Works: Manager, 
ewas validein law só'as to justify a - prosecution’ and conviction 
. Tor contravention: of- the same. Mr. Roy, appearing on behalf 
ofethe petitioner, has drawn my attention to two cases of this 
Court, Khagendra Nath ‘Dey -v- District Magistrate of West 
Dinajpur (2) ‘and’ Jatish Chandra Ghose'-v- B. K. Sinha (a) 
where it was held that “section-'38 of the West Bengal Security 
` Act, 1959, finder which the State Government ‘is empowered 
to delegate its power or duty, conferred or imposed upon it 
by any “Provision of the Act, 'is ultra vires the Constitution”. 
That was ‘also “the view “which” appears to have been 
taken by.another Division Bench of the Court in the case of 
Janab Atar Ali Saliaj -v-* Joint. Secretary to the Government 


of West Bengal ' (3. In spite of ' these ''decisiôns; no' action - 


dppears tò “have “been “taken” by the authorities -concerned—at 
least none'is'shown to me, to counteract their adverse effect. The 
Bench decisions:are binding upon me and I must,’ therefore, 
proceed on the footing that the State Government has no 
such power of delegation in Jaw as'was attempted to be con- 
ferred upon it by section ` ah ale BS HN. 5 


^ The delegatiori in the "present Case to ' issue the’ order 
(notice) under sub-section (3) of section 6 Tor regulating the 
conduct of persons, holding permits under ' sub-section (2), 
was obviously made under section 38, because no other provi- 
sion was or could be pointed out to me in support of the said 
delegation. The result at once follows that the notice 
(order) issued by the Works Manager on’ August 24, 1953, 
which is Ext. 3 in the case and for contravention of which the 
petitioner was placed ‘on trial, is bad in law. There cannot, 
therefore, be m prosecution or conviction for such contra- 
vention, if any. 


On behalf of the Siate, an attempt was made to distin- 
guish the cases cited and to limit the scope of their authority 
but the argument’ is‘ unconvincing and I do not feel impressed 
by it." It is idle to contend that those decisions are distin- 
guishable as the acts, there complained of, were of a diffe- 
rent nature, namely, subversive acts under ‘anothér section 


(1) [1951] A.LR. Calc. 3; 55 C.W.N. 5s. 
(3) [1951] A.LR. Calc. 404; 55 C.W.N. 104. 
(3 [1951] A.LI.R, Calc. 333; 55. C.W.N. 94. 
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CRIMINAL. (sec. 21) of the Act. The basic reason, underlying the deci- 
RS sion on this point [vide Khagendra Nath, De -v-, District, | 
1985 Magistrate of. West Dinajpur (r) per. Harries, C. JJ 

Gum Bahadur is wide enough to -cover the , present. «ase. I do not 
Ner also agree with the learned Sessions Judge that the defect 
uke of sec. 38, as pointed out by this Court, is. cured by maming 
P. N. specifically the delegates in the order of delegation.. As I 
Mogkerjee, J. read the decissions cited, they pronounced section. 38 to be 
ultra vires and invalid while considering , delegations in fa- 
vour of persons (delegates) as much specifically named as in 
the. present case and inspite of such naming. and specification. 
| ! "m "A i 
I hold, therefore on the authority of those decisions, 
that section 38 of the Act, is ultra vires and delegation under 
that section is invalid and, that being so, the notice (Ex. 3) 
has no force in law and the petitioner’s, conviction and sen- 
tence : før contravention ,of the. same cannot stand. 
aL SG E 4 ; Td ; PA 
In the above view of the matter, it is perfectly clear that 
the petitioner was wrongly convicted. and sentenced by the 
learned trying Magistrate and his appeal also was wronly dis- 
missed-by the learned Sessions Judge. The said conviction and 
sentence must, therefore, be set aside. I order accordinly . 


(0 8 


In the circumstances of this case, I do not think that*in- 
terests of justice require that the petitioner should be re-tried 
on any amended charge. 


|| i = ur i p t á E i | Y? 
I accordingly, make this. Rule, absolute and acquit the 
petitioner, | e NG a. 

The fine, if paid, may be refunded. 


i - p e 


pus 3 Meg. L T QU AP ' aac. en 
Sie Son” x „Conviction and sentence set aside. 
= QE. KE. E zo i Q0í . . DS N ^ 
(1). (1950) 55 C.W.N. 53 at p. 59. * | E i 
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Before Mr. Justice SE ‘Lahiri and | 
. l dd: Mr. Justice J. P. ‘Mitter. A 


SUSETANNESSA BIBI 
QE em i ale i 


e. z 
- 


V. 
CHINTAHARAN DAS* ^ ' `- 


- 


* 
Personal ündcrlaking ‘gwen lo — court—Failure 4o' comply ^ witli—Whes 
brings the case within the mischief of contempt pieces: wW Ei 


A Second Appeal was “disposed of in terms ot a joint petition of 
compromise filed by, the “parties m Court. It was provided in the pe- 
tition’ that the petition’ Would form a part of the decreé' of- the Court. 
lL was supported by an: afhdavit.'sworn by the appellant: himself. and . by 
a person acting-on behalf: of-the respondent. '.Paragraph a. of the : peti- 
uon was in, the following terms: , "The aforesaid appellant gives a 
personal unde taking to the Hon' ble Court that ‘he will give quiet and 
vacant possession. of the piemisés, the’ subject-mattêr of the suit and 
appeal, - to xd aforesaid KAEN by the 25th-of the pae 1954" 


n ` ) T. yt PARE 1 


4 The a not having given ,quiet, and , vacant. ‘possession or be 


fore the 25th February, 1954, the. respondent. filed one application be- 
fore the High Court, alleging that though tlie ' appellant. undertook ‘to 


give quict ‘and vacant possession of the premises by the 25th of February, 


1954, he.had failed to do so and accordingly praying for a rule. upon the 
appellant to show cause why he should not be committed ;to -prison , for 
bicach of.the personal. undertaking given , to the High Court. It is set- 
tled jaw. that breach of, an undertaking , given to “a "Court by E! 
person in a pending proceeding on the faith'of -which thé Court sanc- 
tions a: parcere cause of action is misconduct ' amounting to contempt. 
; bora Nay, CHE E.g on 

Sukumar Mitra. v. Tara re Ghose. (1), distinguished, because in 
that case there was an undertaking given by. the tenant to vacate the 
prenfises by a particular date and there was a further clause that in 
case the tenant failed to vacate within the ‘prescribed period the’ land- 
lord would be entitled to-execute the decree -for -possession.' Having 
legard to the fact that the consequences of default were provided for in 
the undertaking it, was held , that the undertaking given,in that case 
Was not an” ‘unconditional or unqualified undertaking but was a qua- 
lified undertaking, a breach of which could not bring the case within 
the mischief of contempt proceedings. In the present case the opposite party 


oV Criminal Misc. Case No. 76 of 1954. , t 
() (1952) 56 C.W.N. gBo.- | 


1 





~ 
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CRIMINAL. (the A E was convicted and sentenced. to-imple imprisonment and to, 


—— pay fine 
1954; Criminal Misc. L Rule to show cause why the opposite | 
Se party (the appellant). should not be convicted and sentenced 


tannessa Bibi 
iid ax p breach of personal undertaking given to Court. 


— The material facts will appear from the idene 
wa I . 
Charu Chandra Ganguly and Prafulla Kumar a 
for the Petitioner. 


: Jitendra Nath Guha and Pure PS Chose for the Siete 
Party. 
_ The Judgment ot the Court was as follows : D— 


' $. €. Lahiri, d, :—This Rule was issued on the opposite 
party. ,to: show cause why he should .not be committed to pri- 
son for' contempt of this Court for breach of a personal under- 
taking: giving "by: Bim to this Court in Second Appeal 
No. 1461, of 1953. Tha facts relevant for the purposes of 
this. Rule may be briefly stated as follows:—The Petitioner 
Susetannessa Bibi instituted a suit for ejectment against the op- ` 
posite party Chintaharan Das in! respect of premises No. 37 [D. 
Surendra Nath, Banerjee Road. The petitioner succeeded in 
getting a decree for ejectment in the Courts below and against 
the decree.of the Lower Appellate Court the opposite party 
Chintaharan Das filed a second appeal which was registered 

- and' numbered as S. A. 1461 of 1953. ‘That second appeal _ 
came up for hearing under Order 41, Rule 11 of the Code of 
Civil . Procedure before this court on the ist of December, 
1953, on which date the following order was recorded by the 
court'::- "This appeal will be heard. - The records need not 
be sént for and the usual nofices need not issue, as it is repre- 
sented to us that Mr. Charu , Chandra Ganguly, . Advocate, 
has got instruction to. ki Lk for the sole - respondent. 
to. dd af ary ud < 

` Mr Ganguly is is permitted t to enter appearance for’ the » 

E sole respondent. . - em 
This ‘appeal is disposed , of in terms of. the joint petition 
of compromise filed by the^ parties in court , to-day. This 
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petition, will.fdtm part of the decree. of this court". — CRIMINAL 





e x 
The.joint petition of compromise which was filed by the E 


parties was supported by an affidavit ,by, Chintaharan Das onSusetannasa Bibi 


behalf of the appellant and by Abdul Gani on.behalf of the |. : 
i Pe en ae l : Chintaharan.Das 
respondent. -- Paragraph 2 of the petition runs as follows : Re 


“The aforesaid appellant gives a personal undertaking to s. C. Lahr, J. 
the Hon’bJeeCourt that he will give quiet and vacant posses- 

sion of the premises in question (which is the subject-matter o 

of the suit and appeal) to the aforesaid respondent by the 25th 

of February, 1954". Paragraph, 3 of the petition. permits the 

respondent to withdraw the amount, deposited by the appel- 

lant as cost. These are the only two terms: upon which the, 

appeal was allowed to be compromised on the 1st of Decem- 

ber, 1953.: Thereafter, the respondent Susetannessa Bibi 

filed an application before us alleging that though the appel- 
lant Chintaharan Das undertook to give quiet and vacant posses- 
sion.of the premises by the, 25th of „February, 1954, he had 
failed to do. so.and accordingly applied for a Rule upon 
the’ opposite : party Chintabaran . Das to show cause 
why he should not be committed to ., prison for 
breach of the pérsonal undertaking given to this court. It 
appears that the opposite party Chintaharan Das addressed a 
letter to the petitioner Susetannessa Bibi bearing the date 
26th February, 1954, in which he stated that he had vacated 
«he house after informing the petitioner “verbally”. In 
spite of his request to take possession of the house as well as 
` the articles of furniture neither the petitioner nor his repre- 
sentative turned up and as such the opposite party: was com- 
pelled. to keep: the articles, under lock. and key. -This letter 
has.been filed.by.the , petitioner with his petition and it is 
marked. as annexure “B”. . To this letter, the, petitioner 
senp a reply, on the, 28th, February, - 1954, denying the- allega- 
tion that the opposite party was - prepared to give vacant 
possession of the premises on or before. the: 25th of, February, 
1954- The petitioner. further, alleged..that- upon, enquiry she . 
was: satisfied that the premises were, still in the possession: of 
the. opposite .party..who had not yet vacated the same and in 
this letter the petitioner , charged, the opposite party with 
having taken no step to comply with the terms of the sole- 
nama filed in this court. ave. 3 
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Peann GGA) Bibi ; 


v. 
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The opposite party in showing cause before us hag .stated. 
that he had sub-let a considerable portion of the premises iy 
di$pute long before'the-institution of the suit for ejectment 
and that the petitioner Susetannessa Bibi was.aware of this fact. 
It is curious that this-allegation was not made ‘in. the letter 


Chintahgran Das which ‘was’ addressed by the opposite party.to' the .petitioner - 
7. on the 26th February, 1954, nor :was it mentioned in affidavit 


$. C. ae 


which was sworn to by the opposite: party in -support of the 
petition of * ‘compromise filed ‘in'this- court on: the 15t December, 
1953. ‘If the allegation’ made" by: the opposite “party: .to the. 
effect’ that ‘he’ ria sub-let a’ considerable part’: of the:prémi- 
ses long: before the institution" of the suit and ‘therefore it 
was not possible for him to'give vacant ‘possession to the peti- 
tioner on or before ‘the’ -25th'';Februray;' 1954; be correct, we 
must hold’ ‘that: the opposite ‘party was guilty of having frau- 
dulently suppressed this fact from this ` court: when he.gave.a 
solênama undertaking: to 'fhis?court.to-'vacate the ‘premises in 
dispute on"or before the igth' "February, 1954. ‘The letter 
which the opposite party 'wrote'tó'the petitioner on the /g6th 
February, 1954, in our ‘opinion, is a ‘mere -eye-wash and was 
. written’ for -the purpose “of creating evidence in his favour 
that he’ had complied’ ’ ‘with the terms of the undertaking 


_given by him in his affidavit ‘in Le court: i 


- 


* 
! n 

a 
- f a? £ 1 MPO: TER 


T We have therefore no doubt in our fnind that the op- 
posite party Chintaharan Das in guilty ‘of a deliberate breach 
of the personal undertaking ' given by‘ him'to this ‘court ‘i 
his .affidavit ‘dated ‘the : goth’ November, 1953.‘ It is settled ne 
that ‘breach ‘ofan’ ‘undertaking given to'a court by a person in 
a pênding proceeding" on the : faith “of which: the court' sanc- 
tions a particular course of action is"; misconiduct amounting 
to'contempt. In the case before us on the faith of the. un- 
dertaking | given: by the' petitioner the appeal filed by him 
was” "disposed of in terms of the petition of compromise under 
the pror of Order 23, Rule 3 of the Code of Civil Pro- 
cedure.’ -P Mr.’ Guha, appearing for'the'opposite party strongly 
rélied upon ‘the decision of. this Cour ‘in the case of Sukumar 
Mitr -v- Tarasankar Ghose ‘(1), to ' witch 1 wasa party. 
That was a ‘case where there was an: HB SEEDS Een by 


+ 
t i 
* t l, : y = eo. 


(1) (1952) P C.W.N. 580. TUN t 3 
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ike ténanv to vacate the premises by a particular date and = CRIMINAL. 

there was a further clause that in case the, tenant failed to ud. 

vacate the premises in' question within the prescribed period v 


theslandlord would be entitled to execute the decree for pos- Susetanntsya Bibi 
session. Having regard to the fact that the consequences of | kik 
default were provided for in the undertaking, it was held dar e cis 
that,the undertaking given in that case was not an uncondi- s. c. Lahiri, J. 
tional or ‘urfqualified undertaking but was a qualified under 
taking, a breach of which could not bring the case within 
the mischief -of contempt proceedings. It was further held in 
that case that the court had some doubts whether in that case 
there was an undertaking given to the court because there 
was.room for resonable doubt in the, mind of the tenant that 
he -had not given an unqualified „undertaking to, the court. 
In the case before us, however, there can be no doubt that 
the undertaking given by the opposite party Chintaharan Das 
was an unconditional and an unqualified undertaking. The Con- 
sequences of default are not provided for either in the under- 
taking or in the order passed by the Court. In these circums- 
tances, we are unable to hold that the decision in Sukuma: 
Mitra's Case (1), helps the opposite party. 


-— 


Mr. Guha also relied upon the fact that the undertaking 
given by the opposite party was not recorded in the order of 
the court and therefore the conduct of the opposite party in 
violating the undertaking did not amount to contempt. 
We are unable to accept this argument.” By the order which 
was passed by the. court the undertaking given by the opposite 
party in his affidavit was made a part of the decree and : 
there can be no doubt that the court disposed of the appeal 
on the faith of the undertaking given by the opposite party 
in his affidavit. 

For these reasons we have reached the conclusion that 
the opposite party Chintaharan Das is guilty of breach of a 
personal undertaking given to this court which amounts to 
contempt. ° 

( 
Mr. Guha, appearing for the opposite party, has requested 


(1) (1955) 56 C.W.N. 580. 
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us to adjourn thercase for the ‘period of one’ month, to enable 
the opposite party to comply with the | undertaking given by 
him to this court in his affidavit dated the goth November, 


Susetanflessa Bibi 1955. In that undertaking the opposite party promised .to 


Chint&bwran Das vacate the premises by the 35th. February, 1954. :. From tha 


date he has had' a:period of two months and a half and as he 


S. C. Lahiri, j.has not been able to comply with the epee during this 


petiod, we find no reason for, holding that any * useful pur- 
pose will be served by allowing him ‘to comply with the ,un- 
dertaking by adjourning this: case for a further Ja of one 
month. | uo. 
: A » oa Ao EE n PP ese a eS ; Š 

“= We- dccorditigly convict" the "oppósitt . party Chinta- 
haran Das for having: ‘committed an act of contempt.and sen; 
tence ‘him to simple imprisonment for. three. months and to 
pay : a | fine of Rupees one thousand. © . «à: A 


> Xo e o7 Ei : Du Tu E T 1 4 
"Let a writ' of arrest be^ Uc ‘up ‘by. the Registrar, 
Original ‘Side and placed ‘before: us: immediately: The Registrar 
is to act ona hens ORY of -the operative part of this 


order. je ' i ep 


All expenses and charges for issue of the writ and for con- 
veying the pasione to the jl will be borne by the petitioner. 


J P. Mitter, J 1— agree. 


"PK. Di |5 t 5*  Rule.made absolute.. 


1 1 ` 
s 1 -4 x t n 


se us fie ` ` P 
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Po APPELLATE CIVIL. 


‘Before’ Mr. Justice R. P. Mookerjee and 
Mr. Justice Renupada Mukherjee, 


SM. aa BAXI 
: V. 
“RAJA SANKARI PROSAD SINGH DEO & ORS. 


Composite Deed-—-One part recording dissolution ap Ba ans 
other part charging a property with the payment of Rs. 10,000/- — 


Latter part if a Bond—Section 2(5) (a) of the Indian Stamp Act—, 


Stamp duty payable on such deed—Section 5 and ‘Article 45 of 
Schedule 1 of the Indian Stamp Act. l 
Section 36 of the Indian! Stamp Act—if applies. to certified copy.: oj 
Insufficietly stamped deed—Certified copy of such deed if admissi 
“ble in evidence when the original decd is lost and untraced. ` 
‘When a deed is comprised of two distinct matters—one being the 
dissolution of partnership business and the other being an obligation 
entered into by one party to pay Rs 10,000/- to the other party, for the 
payment of which sum a property was charged, it is the latter element 
which invests the deed .with the character of a bond as defined in Sec- 
tion 2(5) (a) of the Indian Stamp Act. As the deed was both an agree- 
ment for dissolution of paitnership as well as a bond, under Section 5 
of the Indian Stamp Act it was chaigeable with an aggregate of duties 
vith "which two such separate instruments would be chargeable. 
Under -Article 15 of Schedule 1-of the Indian Stamp Act, the proper 
duty payable on the bond was Rs. 75/-. The original document was 
insufficiently stamped as the total duty paid was Rs. 20/- only. 
Section, 36 of the Indian Stamp Act applies only to original docu- 
ments which have been insufficiently stamped. Certified copies of such 
documents do not come within its scope.. As such, certified copies -ot 
ingufficiently stamped documents are not admissible in evidence. 


Appeal by the plaintiff from Original decree dismissing a 
suit for recovery of a sum of Rs. 10,000/- with interest. 
* Tbe material facts will appear from the judgment. 
Sth Kumar Das and Dinesh Chandra Bose for the Appel- 
lent. E 
Krishna Chattanya Ghose for the Respondent No. 1. 


Pramotha Nath Mitra and Chandra Narayan Laik for the 


* * Appeal from Original Decree No. 119 Of 1949 against the Decree 
of Sri A. K. Sen Gupta, Additional Sub: Judge of Zillah Burdwan at 
i in T, S. No. 7/11 of 1948/1949 dated 14.2.49. 
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Respondent No. 2 and 


á : 
Bon Behari Mukherjee for the Respondents Nos. 3(a) to 
3(c). | | 4 


. The judgment of the Court was as follows :— 


Raja Sankari Pro Renupada Mukherjee, J. :— The subject matter of this 


sad Singh Deo 





August, I9. 


appeal lies within a very limited compass, viz, whether she 
certified copy of a certain deed, the original of which is lost 
and untraced and -which was insufficiently stamped, can be 
admitted in evidence and used by the plaintiff appellant. 

~ In order to understand how this controversy which is a 
controversy on a pure question of law has arisen between the 
parties it will be necessary to set out only tbe following facts 
about which there is no dispute. One Anandamoyee Sarkar 
who was mother-of Chinmoyee Bakshi, plaintiff in Trial Court 


- and appellant of this appeal, was the owner of certain collieries, 


and as she had financial difficulties in running them, she ‘took 
financial.and other assistance from her daughter, the plaintiff, 
who set-up plants and machineries in the collieries and was 
admitted as a partner of her mother in the colliery business. 
A deed of partnership was accordingly executed by the parties 
on the 11th December, 1937. The partnership was subsequent- 
ly dissolved by an agreement.for dissolution of the partnership 
executed: by the mother and the daughter on the 13th March, 
1938. | | 

The principal terms of this deed for dissolution of -part- 
nership were- the following: First, in lieu of the dissolution 
Rs. 20,000/- _ was to be .paid to  Chinmoyee out of which 
Rs. 10,000/- was paid at the time of execution of the 
deed of dissolution and the balance of Rs. 10,000/- was to be 
paid within three months from that date. Secondly, the. collie- 
ry property of the mother was kept in charge as security for 
yayment of the above sum of. Rs. 10,000/-. It was furthc 
agreed between the' parties that by payment of the sum of 
Rs. 10,000/- a handnote which Anandamoyee had executed in 
favour of plaintiffs husband would become satished. 


r 
~ 


The plaintiff's case was that the above sum of Rs. 10,000/- 
was not paid. She accordingly. instituted the present suit in the 
Trial Court for recovery of the. money with interest according 
to the terms of the deed. of dissqlution of the partnership. 


. 
- 
LÀ 
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A nandarfosee ‘having died before the institution of the Givi. 
e suit, her son Asokemohan Sarkar and another daughter Renu- T 
bala Biswas were made defendants No. 3 & 4 in the Trial 
Cpurt. Asokemohan having died during the pendency of the NAE 
. suit in the Trial Court his heirs were substituted in his place, sia T 
as defendants Nos. g(a) to 3(C), | 2E sad 4ingh Deo 
Defendant No. x, New Birbhum Coal Co. Limited, was as 
made a party on the allegation that it had acquired an interest Renupada 
in the colliery property : subsequent to the » execution of the  Mukherjge, J. 
deed of dissolution of partnership, and defendant No. 4 Raja 
Kalyani Prosad Singh Deo was -made a party because he was 
going to put a decree to execution which was likely to affect 
the charge of the plaintiff prejudicially. ! E 
Various defences were taken in the Trial Court by various 
sets of defendants which need not be considered in detail here. 
The plaintiff relied on the deed of dissolution of partnership, 
dated the 13th March, 1938, for the 'success of her claim. 
She was not in a position to produce the original deed because 
it was stated to.be lost or untraced. A certified copy of the 
deed was produced in Trial Court in lieu of the original do- 
cument. The learned Subordinate Judge held upon the ob- 
_ jection of some of the -defendants the" original document 
was insufficiently stamped, : and so the certi-. 
fied copy was not admissible in evidence for proving the 
plaintiffs claim, and in this view of the matter, the suit was 
dismissed by him. So the plaintiff has preferred this appeal. 
The appeal in now being resisted by defendant No. 3. 
New Birbhum Coal Co. Ltd., and by the heirs of Asokemohan 
Sarkar who have entered appearance separately. 
Mr. Das, „appearing on behalf of the appellant urged 
there contentions before us. 
^ Tn the first place, Mr. Das.contended that the document 
on which the plaintiff's claim was founded was in substance 
and éffect'an agreement for dissolution of partnership busi- 
ness, and so under article 46 ‘of schedule I of the Indian Stamp 
Act, the proper stamp duty payable on it was Rs. 10/- in 
- West Bengal. The certified copy of the deed shows that the 
original was drawn up jn two stainp papers of the value of 
Rs. 10/- each. The above contention of Mr. Das' cannot be ac- 
cepted, because on an  examaination of the deed of dissolu- 
tion I find that it is not simply a deed for dissolution 


1954. 
ec 


Baxi 
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Civit. of a partnership business. _ It is a° composite instrument 
Nga comprising two distinct matters—one matter being the dis-* 
OE solution of a partnership business and the other mateer being ° 
Chinmoyge » Baxian obligation entered into, by  Anandamoyee to pay |. 
Ye Rs. :10,000/- to plaintiff for which she kept her colliery prò- 


Raja Sankari Pr pert, under cha 'This latter element invests the deed 
sad SingfP Deo POY nd 
° with the character of.a bond as difined in section z(5a) of the 
Renupada Indian’ Stamp Act. The definition runs as follows :— -e 
Mukherjee, J. . -* ‘bond’ includes— EE 
(a) any instrument whereby a, person, obliges 
himself to pay money to another, on condi- 
tion that the obligation: slrall be void if a 
specified act is perfomed, or is not per 
formed, as the case may be, 
(b) “any instrument attested by a witness and not 
. payable ~to order or bearer, wherby.a per- , 
son obliges himself to pay money to 
GONG aaa aa b rio Eod A Euh aad 
There can, therefore, be no doubt that the Ho omn under 
consideration was both an agreement for dissolution of a part- 
nersip' and a bond, and so under section 5 of the Indian 
.Stamp Act. it was, chargeable with an aggregate of duties with 
which two such separate instruments would be charge- 
able. As a bond the amount of duty payable upon the ins- 
ment was Rs. 75/- under article 15 of schedule I of the Indian 
Stamp Act. As the total duty paid was Rs. 30/- only there 
can be- no question that the original document was insufficient- 
ly stamped, and so the first contention urged on behalf of the 
appellant by Mr. Das must fail. 
The second contention put forth on behalf of the appel- 
lant was that the certified copy having once been admitted in 
a evidence- by the Trial Court. and marked an exhibit, its ad- 
l missibility cannot -now be questioned at the, apps stage 
in view of the provisions: of secion 36- of the Indian Stamp Att. 
This -contention is equally. without any substance because 
section. 36. of. the Indian Stamp Act applies only to original 
documents and not to certified copies. This is the view taken 
by . Their Lordships of the Judical Committee in Privy 
Council | Case reported in Venkata Sevta- Chalapati -v- 
$m. Inuganti - Bhavayyammi Garu, (1).. This was no 
doubt a decision . under the old Stamp Act of 1879, but 
(4) (1899) 4 C.W.N. 117. 
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the degsion mainly turns en the interpretation of section 34 
of thateAct which substantially corresponded ‘with sections 


we 
Raja Sankar: Pio- 
sad Singh Deo 
i - 


æ% and 36 «of the present Act of 1889. The following obser- 2 
vations may be pertinenily quoted from the above judgment: — Chinmoyee Baxi 
A - 05] CE j l 


e a 
“Accordingly, the only question arising for.decision in this 
appeal 'is,—Whether the courts below- were right in holding that 
the provisions made by the Act of 1879, for the case of deeds Renupada 
either unsfarhped, or insufficiently stamped, have no appli- Mukherjee, J. 
cation, when the original deed, which ought to have been 
stamped or was insufficiently stamped has not been produced? 
That is a question which must depend upon the terms of the 
statüte itself. : 
Their Lordships are satished, by an examination of its 
clauses, that the 'construction of the Act of 1879, adopted by 
the court below is-correct”. E ^ s 2: 
“Mr. Das on behalf of the appellant drew our attention to. 
a case of the Rangoon High Sourt -reported in Maung 
Po Htoo -v- Mam Ma Gyi (2). In that case an attempt 
was no doubt made to distinguish the ‘Privy Council Case on 
the ground “that section 36 of the present Stamp Act applied 
not only to original documents, but also to certified copies in 
the matter of'admission by way of evidence: In my judgment, 
the Privy Council Case has not been correctly interpreted in 
the Rangoon Case. In the Privy Council Case an attempt was 
made by a party to offer secondary evidence of am insufficient- 
ly stamped deed of gift which was not produced, by tender- 
ing a draft of the original deed. and the Privy Council. held = 
after considering section 34 of the- Old Act-which practically 
corresponded to sections 35 and 36 of the present Act. that 
secondary evidence in such a case was not permissible. "This 
being the scope of the decision’ of the Privy Council Case, I 
must say with great respect to the learned judges of the Ran- 
goon High Court that their interpretation of the above case | 
is not correct and cannot, therefore, be accepted. Such a view 
of the Rangoon case has been taken in another case reported 
in Bhagawan Das Laha Gangaram -v- Amardas Shamdas (2). 
* I, therefore hold that certified copies of original deeds do not 


(1) (1926) 101 LC. 198 i 
@) [1938] AIR. Peshawar 82. 


e 
CIVIL. 


m 


rem. aud 


Chinmoyee Baxi 
* v. 


THE CALCUTTA LAW JOURNAL. [Vor. g5- 

Ld 
come within the scope of section 3Q of the Indian Stamp Act. 
This view is further warranted by the sectio itself which 
rur as follows: — S ; " E 
“Where an instrument bas been admitted in evidence, 
such admission shall not, except as provided in section 61, 


Raja Sankari Lag !' be called in question at, any stage of the same suit or pro- 
MODE a ceeding on the ground that the instrument bas not been 


Renupada 
Mukherjee, J. 


duly stamped.” l 
` It goes without saying that the question whether a docu- 

ment has been "duly stamped” or not can arise only with re- 
gard to an original deed and not its certified copy which does 
fiot require stamp as an instrument beyond the necessary fees 
for copying and certifying. The second- contention urged by 
Mr. ‘Das must also fail. l | 

The last contention urged on behalf of the appellant was 
that in order to avoid hardship to the appellant effect 
might be given to. the deed in question as a deed of dis- 
solution of partnership, and the other part of the deed which 
required addiional stamp duty might be excluded. This con- 
tention cannot be upheld because it is exactly on the other por- 
tion of the deed; viz, the. bond-portion that the claim of the 
plaintiff is based. Unfortunate as the result may be, this 
prayer of the plaintiff appellant cannot be allowed because 
the. original document , was, insufficiently ‘stamped and is not 
being produced for validation by payment of requisite stamp 
duty and penalty. The result is that the certified copy of the 
deed on which. the suit is based becomes inadmissible in evi- 
dence, and I must hold that the Trial Court has .rightly 
dismissed the suit of the plaintiff. 

In the result, the appeal must fail. It is accordingly 
dismissed and the judgment and decree of the Trial Court are 
confirmed. . In view of the circumstances of the case I direct 
that each set of contesting respondents, viz. defendant No.2 
and defendants Nos. 3(a) to 3(c), will get three gold mohurs as 
consolidated costs. i 


P. K. R. Appeal dismissed. 


VOL. opt i “SUPREME COURT. 


SUPREME COURT. 


Before Mr. Justice Bijan Kumar Mukherjea, 
Mr. Justice Vivian Bose and Mr. Justice B. Jagannadhadas. 


ANDERSON WRIGHT LTD. 
U. 
MORAN: AND COMPANY* 


Party signing as broker, passing to the buyer Brought Notes containing all 
the terms (including agreement for arbitration) of the contract —4Aile- 
gation by buyer of breach of contract —Denial of liability by party 
signing as broker—Suit by it for declaration that it was not a party 
to the contracts-and not liable under the same—Application for 

' stay of suit under Section 34 of the Indian Arbitration Act—Con- 
ditions on which stay may be  granted—Section 34 of the Indian 
Arbitration Act and Section 4 of the English Arbitration Act of 1889 
—Incumbent duty of the Court to decide the existence of a bind- 
ing arbitration agreement between the parties when invited to stay 

„a suit under Section 34. 


A party signing as broker, and passing to the buyer Brought Notes 
which contained all the terms (including agreement for arbitration) of 
the contract, denied its liability when claims were- made by the buyer 
against it for alleged breaches of contract Thereafter it filed a suit 
piaying, inter alia, for declaration that it was not a party to the con- 
tracts and it had no liability under the same as it had acted merely as 
a broker. The defendant made an application under Sec. 34 of the Indian 
Arbitration Act for stay of the ‘suit in order that the matters in’ dispute 
between the parties may be dealt with under the arbitration clause 
contained in the contracts. A stay was granted as, in the opinion of 
the Judge, the dispute was whether the plaintiff who admittedly pas- 
sed the Brought Notes to the defendant, could be made liable under 
the contracts and the-dispute, -arising as it did, out of or concerning 
or relating to the contracts would come within the purview of the 
arbitration clause. On appeal agaist this decision, -the' Court of Appeal 
vacated ‘the order of stay on the ground that the matter ‘in dispute be- 
tween the parties to the suit does not come within the:ambit of the ar- 


- 


H e 
* Civil Appeal No. 205 of 1953 against the Judgment and Order 
dated the 24th February, 1953 of the High Court of Judicature at Cal- 
cuttæ in Appeal from Oriignal Order No. 19 of 1952 arising out of the 
Order dated the 23rd August, 1951 of the High Court of, Cal- 
cutta in ils Oidinary Original Civil Jurisdiction in Matter No. 157 of 1951. 
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CIVIL, bitration Clause. Against the decision of the Court of d , on the 
—— strength of a certificate under Article 133(1) (a) of the Cénstitution an 
1954. appeal was preferred before the Supreme Court of India. 
Eu : e 
Audersog Wight Held:—That in order that a stay may be granted under Section 34 
Ltd. of the Indian Arbitration Áct it is necessary that the following ‘conditions 
s should be fulfilled :— 
Moran and (1) The proccedings must have been commenced by a” party 
“Company to an arbitration agreement against any other party to the 
po agreement : - 
B. K. Mukher- 
jea, J. (2) the legal proceedings which is soggbt to be stayed must 


j ' — be in respect of a matter agreed to be 1iefeired : 


2 +. (g) the applicant for stay must-be a  paity to the legal pro- 

ceedings and he must have taken no steps in the proceeding 
` after appearance. It is also necessary that he should satisfy tbe 
Court not only that he is but also was at the commencement of 
the proceedings ready: and willing to do everything necessary for 
-the proper conduct of the arbitration; and 


(4) the court must be satisfied that there is no sufficient 
reason why the matter should not be referred to an arbitration 
in accordance with the arbitration agreement. 


The first and essential prerequisite to making an order of stay under 
Section 34 of the Arbitration Act is that there js a binding arbitration 
"agreement between the parties to the suit which is sought to be stayed. 
The question whether the dispute in the suit falls within the arbiuation 
clause really pre-supposes that there is- such agreement and involves con- 
sideration of two matters, viz., (1) what is the ' dispute in the suit and 
(2) what disputes the arbitration clause covers? The question whether 
, the plaintiff was a party to the agreement at all is undoubtedly one 
which cannot go before the arbitrators and with that, question: they can- 
not possibly deal. But, as Lord Porter pointed out in Heyman v. Dar- 
wins (r), ‘‘this does not mean that in every instance in which it is: claimed 
that the arbitrator has no jurisdiction the court will refuse to stay an 
action.. If this were the case such a claim would always defeat an agree- 
: ; ment to submit disputes to arbitration, at any rate until the"ques- 
tion of jurisdiction had been-decided. The court.to which an applica- 
tion.for stay is made is put into possession of facts and arguments and 
: must in such a case make up its mind whether the arbitrator has juris- 
` diction or not as best it can on the evidence before it. Indeed the ap- 
plication for stay gives an' opportunity for putting, these and other con- 
siderations before the court it may determine whether the action 
shall be stayed or not". Section g4 of the Indian Arbitration Act as is 
well known is a virtual reproduction of Section 4 of the English "Arbi- 

tration Áct of 1889. ; l 

(1) [1942] A.C. 356 (360). . e 
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2 djs incumbefit upon the Court when invited to stay a suit under Civit. 
e ection 34 of the Indian Arbitration Act to decide first òf`all whether Z 
* there is a "binding agreement tor arbitration between the parties to the 1954. 
suit. ipt de S. ud xo WV x = a. 
e l E ; - Andersof? Wright 
The matter will go back to the appellate bench of the Calcutta High | Lid. -~ 
Court- which will decide as an issue in the proceedings. under Section 34 ey 


of the Indian Arbitration’ Act the question whether the fespoüident was Moran and 
Or 4vas not a party to the arbitration agreement. Company 


Bh ies ge oe l3 F i | 


Spp a by the Sa to E ios Court of India. November, 1. 


Application under Section 34 of the NG Act. 

K. P. Khaitan, Senior Adie with S. N. Mihet and ` 
PORI AENA; Advocates for ie SPEARE 

`M. €. Setalvad, P General for India a N. Sen, 
Senior Advocate, with V. S.. Sawhney. and S. P. TUUM Advo- 
cates for the Respondent 


= LUE F 
: i. || oe T 0pm, 


The Judgment of d Court was: as nos: — un 

B. K. Mukherjea, J. — This v 15 A, against a 
Judgment of an appellate bench of the Calcutta High Court, dated 
the 34th February 1958, reversing, on appéal, the judgment 
and order of a single Judge sitting on the Original Side of that 
Court, passed on an ‘application under section. :34' of. the 
Arbitration Act. The material facts are not in ec and 
m ‘be is stated as follows: ^ ': de ode dps 


On ‘the 75th of July 1950 the respondent Moran and 
Company : Limited passed two Bought. Notes to the appellant 
company, couclied in identical terms, under which the appellant 
purchased 12 /00,000 yards of hessian cloth, 6; 00,000 yards under 
each contract On certain terms and ‘conditions stated therein. 
The delivery was to be made every month from January 1651 
at the rate of 1;00,000 , yards per’ month under each of 
these notes and payments were to be made in cash on 
delivery, each delivery being treated 'as a separate and distinct 
contract. The Bought Notes commenced thus: ' 


e t 
1 
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Civit. |. “Dear Sirs, UE i ; E i eS 0*5 
a 1 A. ag : ; E e rom * ; 
2 ` We have this day bought by your order and on 
Lid. ^ : jour account from our Eevee: l ° 
Anderson a Wright: | T LE Su cu or 
v The | particulars’ of ‘the mer the price, the’ time of ' delivery 


Moran and 
Company and other terms of the contract are then set out and amongst 


. the terms is an arbitration clause worded as follows: ° 
B. K. Muklier- y old I i EP 
jea, J. “AJI matters, questions, disais, differences 
and/or.claims arising out of and/or eoncerning and/or 
in connection with and/or in consequence of or 
. relating to this Contract, whether or not the obliga- 
tions of either or.both parties under this contract be 
subsisting at the time of such dispute and whether or 
: not this icontract has been terminated or purported to 
- be terminated or completed, shall be referred to the 
arbitration of the Bengal. Chamber. of. Commerce 
under the rules of'its Tribunal of Arbitration for the . 
time--being in force.and according to such rules the 
arbitration shall be oe ; 
NAN pfe. cpi “4 
4 | The. notes were' eode by. the respondent Moran. and Company 
RE themselves. as. brokers.. 





E 


It is ; adguitied thát the i covered | by the Bought "Nos 
were delivered -to` the appellanti, in all.. the months, from 
January to June 1951 with the exception ‘of the goods due to 
be delivered for the month of March 1951. The appellant 
required from the respondent delivery, of goods in respect of the 
month of March but; the latter informed the appellant, „by, a 
letter dated. the 27th March, , 1951 that its principals disowned 
any liability i in this respect. as there was default. on the part of 

\ the ‘appellant, in not giving shipping instructions for the said 
goods .. , within . the , time mentioned in the contracts.. The 
appellant denied any default on its part | and did not also 
accept the position that the fespondertt had any principal, and 
on the 24th of April, 1951 it sent its bills to the respondent 
claiming Rs. 1,13,042-3-0 as damages for non-delivery of the 
goods. As the respondent did not comply with this demand, 
the appellant contemplated referring the matter in dispute to 


m 
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e e 
,the--agbitratich “of ‘the Bengal Chamber of Commerce as pro- 


e vided: in; he. contracts and while it was preparing; to take steps 


in that direction, the, respondent, on the 1th of, June 1951, 


1954. 


filed-a suit against the appellant in the Original Side of thc ‘Anderton Wright 


Calcutta, High ;Court (being Suit No. 2516 of 1951) and it is in 
respect of this suit that the application under section 34 of the 
Arbitration Act has been made. It was alleged in the” plaint 


Ltd. 


e. 
Moran and 
Company 


that the plaintiff acted merely as broker and in that capacity B. K. Mukher- 


brought about the two contracts of sale and purchase evidenced 
by. the, two Bought. Notes, mentioned above, that the real seller 
was a firm known as Gowarchand Danchand, and that the 
plaintiff not being a party to the contract could.not incur any 
liability, under its terms. : Lbere. were prayers in the plaint for 
a declaration that. the plaintiff . was not a party to the said 
contracts and that jit had, no liability under.the same. "There 
was ia ‘further ; prayer, for, an injunction ; restraining , the respon- 
dent from claiming any aa in a of the said contracts. 
um LS y ' 4 

The writ of summons, was. served, on the appellant on the 
23rd of June 1951. On the 19th July 1951, it filed . an appli- 
cation:.under section, 34 of the Indian Arbitration, Act praying 
that ‘the proceedings. in: the suit may, be: stayed in order that 
the matter, in dispute between the parties may be. dealt with 
under the, arbitration clause contained . inj the. contracts. The 
application, was heard by Das, Gupta, J. who allowed. the prayer 
of the. applicant and stayed | further. proceedings j in the suit. In 
the. opinion, of the ,learned Judge the dispute in „this case was 
not whether there was any contract entered into by and 
between. the appellant „and. the e respondent : but whether- the 
respondent, who, admittedly; passed the two Bought.) Notes to the 
appellant, could be made liable ùnder the contract by, reason 
of the, fact, that it described. itself as broker: , The answer to 
this question depended, according to, the. learned Judge upon 
the interpretation of the contract, itself and, the dispute arising 
as it did out of or concerning or relating to the contract 
would. come within, the purview of - — clause. 


t z 
Cet ow. ete VE SR bh t t 


Against this judement "he a book an eni to 


the Appellate Division of the High, Court and the appeal was 


heard, by,a bench consisting. of Chakravarti, C. I and ‘Sarkar, J. 


vad 


By. | two separate judgments which concurred in the. ‘result, the 


v 
a e 


jea, J. 
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Cri. Chief Justice and the other learned: Judge allowed’ thé “appeal. 
- and vacated the’ order for stay: It is against ‘this judgment that e 


[os the appellant: hás‘ cóme to this 'court on the '&tréhgth of a certi- 
Anderson Wright ,cate under Article '133(1)(a) of the . Constitution. The short 
Ltd. point for our consideration is, whether on thé facts Of this case 

M bes ^ and the ‘appellant ‘ig entitled to an order under‘section 34 of the 
Company | Indian Arbitration Act, staying the ,pioceedirigs ae oe e 
eC commenced ‘by the respondent. `- uo. 'u 

B. K. Mukher- TET un 

jade... "e dion ME the Indiah Arbitration Act is in these terms: 


-^ 

= aan Jatra EU i * e! r o ` 
* 
. 


“Where any party to an ‘arbitration agreement or 

DIT àny person claiming under hir commences ‘any légal 

B proceedings against any other. party'to the" ‘agreement 

or any person claiming’ under: him In ‘respect of any 

a "o matter! ‘agreed to be referred, any party to such: legal 

' "^ :'proceedings máy, at'amy time before filing a’ written 

statement or taking any other steps in the proceedings, 

e Ru apply to "he> judicial authority ‘before which the pro- 

ES " ceedings | are pending. to stay the proceedings; and if 

t^^ satisfied’ dig d there '-is nol sufficient! reason’ why” the 

aD Bes matter ‘should’ not be’ "feferred ' in: accordance with: the 

l ʻ arbitratidn agreement and that the: applicant: was, ‘at 

a S "the time when the proceedings were commenced, and 

2x sti ill reinains, ready. and- willing tó'do all “things neces- 

' sary ‘to the" proper ‘conduct” of the - arbitration,“‘such 
as E authority ai make ‘ain’ order staying the’ po mir 


H bud 
IED At mothe freee 2 e EH f. 2 3a d d. TITAN 


í 


on» qus "in order that á stay‘ may ‘be’ 'drantéd under this' section, 


D s.f i ert ies / ife 7) yo 
if is ‘nécessaty ihat” ‘the? folowing” cotiditióhs sulda Be 


E l fulfilled! 3 NGEBAG 9/5 3500 Saer Glen cO Tue v desi 


and =. 
a SA aa E AA Tete 


. "Q) The procteding ` must ‘Have’ ' been! cin dice 
by a "party. to an” arbitration. agiceiriéht 'agáinst' ‘any 
ee pit other party’ tó thé 'agreeinent;^ 7 AS ÉD SIS LOT T CI 
Asien SOM VL GIST. TO Piura 76 c UO bth s cù 
ge Re (à tie" Te egal- " próceedirig^ ili hiis sought toe 

stayed, aust -be in respect of a matter agreed. to be 


. I» EU A 


r e - f referred; - fione Gey aes d Stalin d 32:11 s i 
i i C tay the applicant’ foi staf f fnust be a party to the 
2 "legal proceeding’ “grid hé must “Have ae no “step “in 


TOS Epes proceeding ‘after 2 a is: also "necessary 


= 
Ta - 4 = 
i 
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a ° that: Ife sshould | satisfy. the court: not only.,that he is Crvit., 
ec : ta also was: at the. commencement: of the proceedings dE 
195-4- 
i ready and willing to do every thing -necessary for the cay 
: proper conduct of the arbitration; and +^., Andersor? . Wright 
(4) the court must be satisfied that there is no Ltd. 
sufficient reason why the matter should not be referred —— sad 
e ME to an arbitration: in accordance with, the., arbitration Company 
i Fa E Doo ko 4 n = 
. = i prt { B. K. Mukfier- 


ki The third condi Gon: ‘can be Bu to nave been fulfilled ya, J. 
on the facts of the present case, and the fourth is one which 
is exclusively for the determination of the court. The con: 
troversy -between the : parties centres round the other two 
conditions,: namely, .conditions (1) and (3); and unless the 
applicant for stay succeeds in : establishing that the respon. 
dent is a party to an arbitration agreement and that the sub- 
ject matter of dispute .in the suit is a matter coming 
within -the scope of such: agreement, it cannot possibly ; ask 
the court .to' order a.stay of the proceedings, under section, 34 
of.the Arbitration Act.. The learned Judges of the appellate 
bench ‘of .the High Court have taken the view. that the only 
matter in dispute between the parties to the suit is whether. 
the. plaintiff was: a party: to the contract. It. was definitely 
alleged by.the plaintiff that-the contract was not between it 
and.the appellant but was one between the, appellant and a 
third- party 'and-since the- arbitration, agreement is, contained 
in the contráct.üt.is an: agreement. ~ between those „parties 
only,» -which could. not: bind ior i affect; the, | plaintiff 
in i» àny-s way.” Thes: dispute, - | it. _is..:,said, .,. which 
is;uosubject, matter of, the, : ,suit;. does. not ,, arise 
under.the. contract and. does not: relate to it;, it is, outside. the 
contract altogether. and. does not, comes. within the. scope ‘of 
the 'arbitratiori agreement; -fhe decision: in «the; appeal 
therefore: rests entirely on,the ,finding of the learned Judges 
that the, matter; in. dispute s; between. the,, parties, to the suit 
does notzcome {qwvithin. the} ambit: of- the- ,, arbitration, clause. 

e Tn view::of,thisrdecision|] fhe learned Judges did ;not,.consider 
‘it; necessary, ;to.go, intos, thefirst . pointcas ;to,, whether; in. fact 
there, vas; axbiriding arbitration agreement between: the par- 
tieg:to the bsuit..: The learned Chief. Justice; no doubt, did :in 
a manner consider that point -also,.but he refrained from 


- 
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Civi. pronouncing any'decision upon it; being: .of Spinion | “that a 
S decisior' on this questiom which was the only issue, in the sult 
os itself ‘might - pue the. parties and create a. bar of res 
A dcsion "Wright ' judicata against: one'or'the.other. ' : pe X E 
Ltd. 5 cx NE rS r - Y NOE a! 
a a d 1 We think T t'on the facts ofi this case it was necessary 
Company for the learned Judges of: the appellate bench to decide the 


question as to whether or not the plaintiff in: the suit Which 


B. K. ‘Mukher- the applicant wants to stay was a party to the arbitration 


jea, J. 


agreement. - - This : would -have a  materiàl : bearing .on the 
décision of the‘ other question upon ao „the learned doen 
rested their judgments."  . EM 

£ The first’ arid essential. > T to y making an "aer 
of:stay-under section 34 of the Arbitration Act is that.there'is a 
binding arbitration agreement between the .parties..to :the :'suit 
which is sought; to be stayed. The question whether: the dispute 
in the suit ‘falls within the. arbitration" ‘clause :really pre- 
stipposes: “that ‘there is such. ' agreement: and ...involves consi- 
dératiéii “of -two-matters, viz. (1)-what is'the dispute in the suit 
aríd--(zy*what disputés'the arbitration clause :covers?’ Vide: per 
Viscount Simon’ in Heyman -v- Darwins (1r) + The conten- 
tion“ ‘raised by- the : plaintiff’ in ‘the present: suit:.is, 
thatthe contract was really between the appellant and ano- 
ther“ party and not between it‘and ‘the -appellant and ' conse- 
quéntly it! was-not! bound’ by the contract and could not.be 
mádé liable for-any -damages iri? terms thereof....In substance 
théréfore ‘the controversy'between the parties in the suit is 
Whéther the‘plaintiff did. incur?any ^ liabilityrin terms of. the 
contracts 'BVidencéd by the two :'Bought: Notes to ‘which ‘it 
was a signatory^no matter in ' whatever capacity. The-gues- 
tion?-wheéthet the! plaintiff: "Was à -party-ito the !iagreémentiat 
all ‘is 'undcübtedly one *which' cannot» go": ‘before the! arbitrators 
and. with that ‘question ‘they cannot possibly: deal: «But: as: es 
Porter ‘pointed out-in Heyman vi) Darwins: (z),at page 395." 
‘does not mean: that in-évery-iristance- in-which itzis;claimed es 
the arbitrator: has no ‘jurisdiction’ the! court:!will.refuse ‘to stay ' 


‘ap àction.'"If"»this^were the case sugh ‘a claim ! would ‘always 


defeat an"'agieement. to'submit disputes’ to! arbitration,” at any 
yate until tlie question: of- jurisdiction : ‘had: -been : decided. 
The: court tò which’ anLapplication- for stay is peg is put'in 
ri ()2 [1942] A.C. 856 at'360—398. 1. Ag oxG week pe lv 4 


- 
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cdm of -the facts and. arguments.and must, in such a case Civ. 
. fnake up ifs-mind whether -the arbitrator :has- jurisdiction or as 





not as best'it/can on the evidence’ before. it. Indeed, the ap- oe 
plication ‘for ' stay gives.an opportunity for putting these andAnderson Wright 
other ‘considerations before the court that it may .-determine T 
whether the action shall be stayed or not". Section 34 of pr 
the indian Arbitration Act as is well known is a virtual re- Company 
production, of section 4^ of the English Arbitration Act of o 


1889. The obšervations: quoted above were approved of by B. K. Mukher- 
Mr.' Justice S. R:’Das in the case of Khusiram v. Hanutmal (1)  #®% J 
and'it was held by the learned Judge that where on an ap- 
plication made under section- 34 of the.Indian Arbitration 
Act for stay of a suit, an issue‘is raised as to the formation, 
existence or validity.of the contract containing tlie arbitration 
clause, the court is not bound to refuse a.stay but may in its 
discretion, on the . application for stay, decide the issue as to 
existence 'or validity of the arbitration agreement. even though 
it may involve incidentally a decision asrto the: validity or 
existence of the parent contract. °° =» s 

We- are iin-entire agreement’ with the view -.enunciated 
above. As'we have said already, it is incumbent upon the 
court when invited to stay a suit under section 34 of the Indian 
Arbitration Act to decide first of all whether there is a 
binding agreement for arbitration between the parties to the 
suit. : So far as the present case is. concerned if it is held that 
the arbitration agreement and the contract containing it 
were between the parties to the suit, the dispute in the pre- 
sent suit would be one relating to the rights and liabilities 
of the’ parties on the basis of the contract itself and would 
eeme within the purview of the arbitration clause worded as ý 
itis in the widest of. terms, in accordance with the principle 
enunciated by this court in 4. M. Mair and Company.v. 
Gordhandas (2). If on the: other hand: it is held ^ that the 
plaintiff was^not a party to the Dan the. PPOR for 
say nr necessarily be dismissed: : 


The sopalies Judges of the > High Coun in our opinion 
held rightly that the decision in A. M. Mair ane Company v. 


(1) (1948) 53 C.W.N. 505 at 518. 
(2) [1950] S.C.R. 792. i 
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Anderson ‘ Wright 
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Ve x 
Moran and 
Company 
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B. K. Mukher- 


jea, J. 
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Gordhandas (1):was not in any ‘sense’ conclusive:in, thee presetit 
case on the question of the dispute in the, suit being included 
in the arbitration agreement.. The report shows;that the dis- 
pute in that'case was whether, the. appellants had: madesthe 


.tóntract.in their own right as ‘principals or on behalf ,of „the 


Bengal ‘Jute Mill Company as agents of the latter. . The de- 
cision of this question was held to turn upon a true.conyTuç- 
tion of the contract and -consequently it was. a dispute under 
or arising out of or concerning the. contract.. The ‘judgment pro- 
ceeds on the footing that there. was in fact a contract between 
the parties and the only.'dispute was in which character they 
were parties ‘to’ it, the respondents contending that the appel- 
lants were not bound: as principals while the latter said that 
they were. Mr: Justice Fazi Ali in delivering the . judgment 
pointed out .that:the error into which the learnéd Judges of 
the appellate bench: of the High Court appeared to have fallen 
was: their’ regarding: the dispute'raised by the’: respondent ‘in 
respect:of the position of the appellants under the contract as 
having the same consequence as.a.; dispute as to the contract 


never having been entered into. 


In this case it is:certainly not admitted that the respondent 
was .a party.to-the contract. . ‘In fact that is the subject- 
matter of controversy inthe suit . itself.. © But as has been 
said already, the question having been. raised.in this appli- 
cation under section 34 of the Indian Arbitration Act, the 
court has undoubted jurisdiction to decide: it for the pur- 
pose of finding as to whether or not there is a binding ar- 
bitration agreement between the parties to the suit. . It has 
been said by Chakravartti, C.J., and in-our’ opinion rightly, 
that -if the person whose concern with the agreement is in. 
quéstion is a signatory to the: contract and formally-a con- 
tracting party, that will be sufficient to enable the court-to hold 


.for purposes of section 34 that he isa pàrty to the agreethent. 


It was the contention of the respondent in the court below 


that this test was not fulfilled inthe present case.“ - . The 


point has been  canvassed before us also by Mr. Sen and it 
has been argued on the authority of several decided cases 
that in cases of this description the Bought Note is a mere 


intimation 'to the buyer, that the orders of.the latter havé 


been carried out and purchases have been made from other 
(1) [1950] S.C.R. 792. 
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_ person’: ang not from ‘them. The iet 'does not thereby Givi. 
"become a* party to the contract of purchase and,sale even as CA 


an agent. He remains a, mere broker | Or 3 ‘intermediary and 
the provision of section 230(2) of the Contract Act cannot Anderson “Wright 
be invoked: against him. Mr.. Khaitan,- on the other hand P E 
argues that the English law. being quite différent from the Mor and 
Indian law. regarding the liability of, an agent: contracting Company 
on behalf "of. an undisclosed principal, the English autho- um 
rities.are,-no guide to-à ,,solution” of .the | problem. It ,is Biol MUI 
said that. the:'case of Patiram. v. Kanknarrah Company (1), jea, J: 
upon? which- the ‘respondent: relies; was Wrongly decided being 
based. upon Englisb auhorities which have no'?application to 
India. The, respondent | here, it is pointed out, . signed. an ela- 
borate, document... setting Qut. in, full every ' particular of “the 
. contract entered - into. and it is, impossible . to say. that he was- 
“not an ageft‘executing ai contract ón "behalf. of: another whose 
identity he did not, disclose but was a mere intermediary con- 
ie 

veying an information to the buyer. ` 'Ín our opinion, the 
póint'is not free from doubt and requires -careful consideration 
ahd as it was not decided by ‘the learned Judges of the ` High 
Court and" ‘we -have ‘not. the advantage: -of having: their’ views: 
~ upon. if, ‘the , proper course for us to. . follow would , be to send. 
the case back for. a hearing. of and ERA “on. ‘this. point. 
We therefore allow the appeal: and set aside the judgments ob x 
both the courts below. The. matter will go back to the appel- . l 
‘Tate-berich of the "Calcutta , High Court , , which will decide as 

an issue in. the proceeding under section 134 of the Indian 
Arbitration Act the question whether the respondent was Or 

was not a party to the arbitration agreement.., If. the. court, is 

of opinion that the respondent was in fact a party, the suit 

shall; be’ stayed: and: the appellant would-be allowed: to -proceed 

by Way.“ "of. ‘arbitration ' in ‘accordance with the arbitration: 
clause. ‘If on the other hand the finding is adverse to the ap- , 
pellant, the application will -be : rdismissed: <, The : , appellant. T 


J 


will Have, its costs- of this appeal. Further costs between the — aik 
parties vill; abide the results "fhe a i gei os is UN 
E » e » - A ra ds 
bo P MELIA eS. "OL Our dé a eee GO Kak ode NM ee 
. PKR. s 


"T l i ; z Appeal allowed. 
| = - 1 i She Case. remanded 
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| Before Mr. Justice K. C. Das Gupta and. i 
Mr. Justice P., C. Mallick. ` ’ ` A 


ARTHUR ALEXANDER WATSON. ' 
. THE STATE* AN ; Ses 
Evidence of an accomplice, if can be accepted without ‘corroboration- 
» —Conviction under Sec. 23 of the Foreign: Exchange "Regulation Act 
(Act VII: of r947)—Convuiction without corroborative evidence, 
found to be bad. . z 


Ordinarily it is unsafe tò rely on the testimony of an accomplice 
unless it is corroborated in material particulars by independent - evidence. 
There may no doubt be circumstances in which the Court may. ac- 
cept the statement -of an accomplice without any corroboration. 


It was found in the present case that no such special circumstances 
existed : l ihi, 
Held that it was'impossible to apply in this case the exceptional 
rule of accepting the evidence.of an accomplice without corroboration. , 
On considération of the -evidence on the record’ it was dd 
found that there was practically nothing on the record to corroborate ' 
the evidence of the accomplice in .the.present case : 3E a 
TE < = | cec SER Rea] 
Held that in view of the above finding. the prosecution had failed*, 
to prove the case against the accused and that the order of conviction 
could not stand: a en E M a 
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Appeal'by the ‘Accused. 


Conviction under Section 23(1) of the Foreign Exchange 
Regulation Act. (Act VII of 1947) for contravention of an 
order passed under Section 8 of the Act by sending through 
one, a large quantity of gold to India without any permit. 
The accused was sentenced 'to: rigorous imprisonment for 
one year and a fine of Rs. 50,000/-, in defaut of payment `of- 
this fine further rigorous imprisonment for six months. 


lhe material facts will appear from the judgment. . 
* Criminal Appeal No. 258 of 1954. : 


i 5 


. Chatterjee. for thie Accused a 


"Vor. 95. ~ HIGH COURT. 


TP. "Mitten, Ajit K. -Diitta, ‘A. K. Sen‘ and. Bimal Ch. 


s © P. Kar and Amiya K. Mukherjee for the State. 


The pigeon of the Court was as follows :+- 


s a | 207 UEM 


OE | 
K. c. Das Gupta, J. :—The € has been con- 


.victed under section 23(1) of the Foreign Exchange Regula- 


tion Act. (Act VII of 1947) for contravention of an order pas- 


. sed under section 8 of the Regulations by sending through 


one, Elckhoff, Second Engineer of the “Eastern Queen", a 
large quantity of gold to India without any permit and has 
been sentenced to rigorous imprisonment for one year and a 
fine of Rs. 50, 000/-.' It has been further directed that in 


default of payment of' this fine, he would suffer rigorous 


imprisonment for six monis, 


The “Eastern Queen” sailed from Hongkong at 6-30 p.m. 
ón the ggth April, 1954. It reached Calcutta -Port on the 
11th May, 1954. Shortly after this, the Customs authorities 
siezed 38 packets of ‘gold, altogether weighing nearly gooo tolas 
valued at over Rs. 8,00,000/-. from within the cabin of the 
second Engineer of the ship, one Elckhoff. Elckhoff was tried 
later ón a charge of háving brought to Calcutta this gold in 
contravention of the provisions of the Foreign Exchange Re- 
gulation Act and he was convicted on his own plea of guilty 
and sentenced to a fine of Rs. 100/- and ordered to undergo 
imprisonment for three months in default. The present 
appellant was arrested at Dum Dum Air port on the 12th July, 
1954. The case against him, as already indicated, is that he 
had sent the gold that was found in  Elckhoff's cabin on the 
11th of May from Hongkong to India through  Elckhoff. 
The accused pleaded not guilty and denied any connection 
with the sending of the gold. 

Diréct evidence that the gold was sent by this appellant 
is given by Elckhoff himself. His evidence is that Watson 
approached him with a proposal that he should carry some 
gold on — Watson's behalf to Calcutta in the beginning of 
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Das Gupta, J.. 
' .gold over to him and gave detailed instrüctions. 
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April last and in n spite of his repeated refusal persisted än- his 
request and that finally on the 28th of April 1954, Ife tele 
‘phoned Watson at about 2 p.m. just to inform hirh that his” 
refusal stood, but thereafter he saw Watson. again at 6 p.m. 
and ultimately agreed-to carry some 500 tolas of gold. Flis 
further evidence, is that about 10 p.m. at night Watson ac- 
companied by one Peter came to his cabin carrying between 
‘them all the gold that was later seized from his cabin, on 
their persons under the shirts they were wearing and made the 


The jui question before the Court" is whether this 


e should be believed. If this evidence is believed : 


that would be sufficient to justify the conviction of the accused. 
We have to remember, however, in considering the. question 
whether the evidence should be believed, that ordinarily it 


is unsafe to rely on the testimony. of an accomplice unless it 


is corroborated in material particulars by independent evi- 
dence. There may, no doubt, be circumstances in which: the 
court may accept the statement of an accomplice without any 
corroboration. In my opinion, there is no such circumstance 
here. It has to be mentioned in this connection that the 
evidence indicates that after.the gold was seized in Calcutta 
Port on the 11th May, 1954, Elckhoff was interrogated from 
day to day and, as may well be imagined, corisiderable pressure 
was put on him to disclose the source from which he had 
receivéd. the- gold; but he remaihed adamant and persisted in 
denying any. knowledge of how the gold came to be there. 
It is also important to remember that though ~ according to 
Elckhoff the names of certain persons had been supplied to 


bim as the consignees of these bars of gold,he was unable to 
mention. their names in Court. He said that thé consignees 
were three in number but he could not give their names. In 


reply to a question by the Court he said : “I do not know 
them and their names.” -It further appears from his evidence 


that the pieces of E un on which the addressészof- these: per 


sons had been written were thrown by him. into the Hooghly. 
His conduct, in persisting in denying any knowledge of how 


the gold came to be there and in refusing to disclose the 


names of the consignees to the Court even at the trial and 
in throwing the papers containing the addresses into the 


~ 
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river marks ehun, out tó be a man of considerable care and 
l deterfhination and not an unsophisticated, simple fellow. In 
* the circifinstances in which the gold was carried in his cabin, 
it is in my judgment, impossible to apply to this case the 
_ckceptional rule of, accepting ‘the’ evidence of an a complice 
without corroboration. | 
e Mr. Kar drew, our attention ‘to the fact that at 
the time Elckhoff gave his evidence in court he had already 
been ‘convicted: and received his ^ punishment so that the 
. consideration that he'would give false evidence in expecta- 
tion of getting “a lenient treatment for the authorities was 
not applicable. It has to be remembered, however, that 
before his previous trial he had madé the statement mention- 
ing the present accused as the person who ‘had given him the 
‘gold. At the time that statement was made he was undoubted; 
ly in grave risk himself. The fact that later in "Court he 
had made a statement substantially to the same effect does 
‘not make him-a more trustworthy witness ‘than he was on 
that date. ~~ RS 
It is necessary, therefore, to turn to the other evidence 
on the record to find out whether there is such corroboration 
in material particulars that it will be safe to accept his testi- 
mony as true. I am unable to discover such evidence on the 
record. Practically, the only evidence, .worth mentioning, is 
the oral testimony of two persons, Bradley and Parish, that 
on the night before the ship left Hongkong, Watson accom- 
panied by another person came on board the “Eastern Queen”. 
Parish is the Third Officer of the “Eastern Queen. He 
ought to know.exactly the date.on which the “ship left. It 
is curious therefore to see that while at the trial of this case 
he said that he saw Watson on board the ship “the. night 
before the ship started for Singapore”, which would mean the 
_night, of the 28th April, he made a statement on oath at the 
“previous. trial of Elckhoff in these words : 


k. 


- 


"Ihe ship "S. S. Eastern Queen" left Hongkong on the 


29th April, 1954. That day at about 11-30 p.m. I had seen 


accused Elckhoff in the company of two men, one of 
them was man named Alex. Watson. . This was on the ship". 
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Even if this: linconsistericy be considered TAA if, 
is important to note that im his evidence in this’ case Parish, 
does not mention the time. of the night when Watson and 
his companion came on board the ship. No less important is 
the fact that Parkh while ` claiming to know Watson from 
béfore has said that he knew Watson for the first time on the 
24th. April, 1954. He does not disclose in what connection 
he came to know him nor for how long be ` did see him. 
It is important to remember that the ability of the two 
witnesses to identify Watson was not tested by putting them on a 
test indentification parade. It was therefpre important for 
the Court to ascertain from the evidence that the witnesses 
knew the man well enough from before so as to make no 
mistake about the identity. In respect of this witness Parish, 
lam unable to see anything on the record to satisfy the court 


that he knew Watson well. He does not claim to have seen 


Watson in. any other connection except that op one occasion 
on the 24th April, at the Peninsular Hotel at Hongkong in 
connection with . which he has not disclosed any details. 
It is important to notice also that he does not claim to have 
seen him for a long time, nor does it appear whether the 
place of the ship where he found them was well-lighted or 
not. In my judgment, it is not possible to rely on vague, 
indefinite evidence of this nature to décide an importánt 
fact whether of not Watson visited the ship at about 10 p.m. 
as meiitioned by Elckhoff on the night of the 38th April. | 


The ether. witness, Bradley, is the Fourth Officer of the 
“Eastern Queen”. His evidence is that when he was on duty 
dt 10 p.m. on thé 28th April, 1954, on the "Eastern Queen", 
he saw Watson accompanied by another person on the ship 
outside the Second Engineer's" cabin and was told by them 
that "théy were after Mr. Elckhoff". .Hé says further that 
asked by them whether Elckhoff was on board, he replied in 
the áffirmative arid offered to rouse him and actually did 
rouse Elckhoff by knocking at the door for a few minutes : 
and that Watson and the other man were outside the cabin 
when this knocking was going on; that Elckhoff came to the 
door from inside the cabin and asked Watson and the other 
man to wait a few minutes til] he got some clothes; that after 
this; these three, namely Watson, his companion and the 


-— 


*. Vor. 9%] 


1.0 e. 
Witnes? went to. the mess table on the, deck and sat there for CRIMINAL 
"2 or 3 minutes after which Elckhoff came out and accosted 1955. 
Watson and his companion. E e£ 
aa a ee ar oe d. Arthur Alexan- 
If this witness is to be believed, he had good opportunity der Watson 
of: seeing. the, two men who came to Elckhoff's cabin that P ai 
night.. | It is interesting to notice however, that he has not eek 
disclosed for how long he has known Watson. He has said in K. C.? 
his. evidence: “I "know accused Watson”—that does not Das Gupta, J. 
mean that he knew him from before, the 28th April, 1954. In 
` cross-examination he said: “I did not remember what he 
looked like. But......him at the security Control I thought 
Watson was like him". This itself indicates that he was not 
sure about the features of the man and could not have known 
him from before the 28th April, 1954. 
> 


HIGH COURT. 227 


. 
aed 


In assessing his, evidence, one has to remember that ac- 
cording to Elckhoff's evidence Watson and his companion 
carried between them a quantity of gold which was about 2 
maunds 33 seers in weight. Each of them would therefore 
have. been carrying about a maund and sixteen'seers of gold. 


That would be good enough weight to, tire most people. If 
Bradley did see these two men at the time, as he says, he did, 
both of them must have been carrying the gold at that time 
for there is, no suggestion that the gold was brought in later 
on or earlier Elckhoff's evidence being that after he. opened 
the door to, these men, they took off their shirts and under- 
ngath the shirts were the jackets in which the gold was being 
carried, One would have therefore. expected Bradley to 
notice, in the movements of these two men in going about 
the ship to Elkhoff's cabin, back to the mess table and sit 
ting there, something peculiar. - Bradley does not claim to 


a 


have seen anything which aroused his suspicion. E 


What appears to me even more strange is that it would 
be necessary to rouse Elckboff in the manner. in which it is al- 
leged he has roused. If there was an arrangement between 
Elckhoff and Watson that gold would be brought to Elckhoff ^ 
later at night, it is ‘reasonable to expect that the time and 
the manner would be agreed upon in detail and Watson 
would take. care to insist that, Elckhoff would be ready to re- 
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ceive him. of his burden. as soon ‘as possible.’ e^ Instead n ^ that," 
we find from the evidence that Elckhóff was apparéndy fast 
asleep! that an initial attempt by Watson and his companion 
to rouse him had failed; that even after Bradley volunteered 
to rouse. him; be: had. to knock at the door "a few minutes" 
before Elckhoff ' was roused; and that after he did get up, he' 
required to pet some ‘clothes’ before. he was n'a pqsition* "to 
receive his visitors. That is not at all the conduct of a man 
who had arranged to receive gold, worth a considerable 
amount of, money, for smuggling. . l 

For these reasons, I find it impossible after’ taking 
into consideration the fact that the learned Magistrate had 
the opportunity of seeing these witnesses to believe the evi- 
dence of either of these witnesses, Parish'and Bradley, and 
fud it impossible to . escape the conclusion that they have 
given evidence as the resült of pressure being put on them 
by other people. i d 
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apart from’ this oral "testimoriy," ‘there is practically 
nothing on’ the record to corroborate tne evidence vof Elckhoff. 
I must adiit that T. ari surprised to see” that ` evidetice ‘has 
been put in in, this -case “of some letter heads of _ Alexander 
Watson and Co., a visiting card’ of the namié ‘of Alexandar 


Watson, one document apparently to show that Watson had' 


purchased ' a car valued at £T ,000/- a pass port, some phóto- 
graphs, a marriage certificate and. sundty documents, How 
these cari corroborate Elckhoff's "evidence, I have failed to” 
discover. "Mention : must bé made also of an entry in a 
diary which was seized on the sgrd ‘of May, from Eickhoff 
on the last page of which there is ‘an entry, 54018, Alexandar 
Watson. That this is the number of the accused's telephone 
is shown by the letter heads' mentioned earlier. — All that 
this entry shows is that Elckhoff had some reason to: keep a 
record of Watson's telephone number and did make such a. 
note. This, in my opinion, does pot corroborate even “the 
fact that any -telephone message was sent by  Elckhoff to 
Watson, far from corroborating any further statements made 
by CARO i Ex . 


p 
T gs sas 
zt 


- 


x 


Another circumstance ón’ which reliance ‘appears: to be 


. 


. 
LÀ 4 = * 
. . - 


Vor. 951: < HIGH. GOYRT. ihia aur 239 


3 -0 
°, e - 


"placed, 4s. corroborative . mor js the, fact that, a Elckhoff ^ Cmmumar., 
kxew he télégraphic! address ‘of ., Alexandar ‘Watson, as he, Sn 
Spoke abogit the same in. his evidence: Obviously. ; before he; b 
came into the “Witness. box; Elckhoft had. sufficient ,.opportu;, Arthur.  Alexàn; 
niw to see the letter heads of . Alexandar Watson, and Co. der, Watson 
His knowledge therefore of the telegraphic address is of no inc ke 
consequence. Assuming that he-knew ,.Watson/sj ,; telegra- ud 
` phig address, sand also:the Chatham road address of Watson's K. C. 
fiancee; *before :he..reaclied Calcutta, that would only show Pas. Gupta, J. 
that he knew Watson intimately . before- the. 28th April, 1954; 
but would not by any means corroborate the story of Watson 
giving thé gold to him. 

The learned Magistrate appears to have been impressed — 
by the fact that the accused became "suddenly rich contempo- > 
raneously with the time when he had been to Macau and the 
gold. was smuggled into India". ; The:only basis of this theory 
of sudden accumulation of wealth appears to be the travels 
by the accused with | his, wife:and ,the.:' purchase, of a car. -It 
does not appear to me .that.these travels and -the purchase of 
a car can be said to indicate sudden accumulation of wealth. 
Even assumingi| that . there - was-'reason| to- think that 
at about the time when this.gold was seized in Calcutta, this 
appellant also:.came into wealth, I iam/unable’to ‘see any jus- 
tification for assuming a ‘casual connection between the two. © ^" 
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I'have, therefóre!'come 'to the conclusión that there is, in 
this case, no reliable corroboration’ of" Elckhoff’s evidence in 
court that, the gold that, was found „in, his, cabin,,was ,brought 
there, by .the. accused : "Watson and in; the :absence! or uen cor- 


roboratiom' it’ is. not possible- to rely ón' his testimony: wan 
P. oven . f , Cia x TEREN 54 93 "aT sions tas! 


(OMI Straus lc 


" My. conclusion, therefore, | is | that, the ,,, prosecution has 
failed + to... prove the-case , against -the: accused and that ^ the; 
order of his: conviction cannot stane. R ali - ie ductus 


E e 1 
44 " E VÀ SR A Ag aa E v EI r ib E Ven ti’ 5 “tez Frai SE H ! 


I would, . therefore, „allow the appeal, ,set- aside the, order 


óf.. conviction and - sentence and. : orden .that--the.: accused: be 


acquitted: : He is‘ discharged - from: his bail bond. " serbi! 
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_ The diréction which was issued "under . orders of this 
Court to ne Aï- Lines, Steamship ' Companies and Indian 
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Railways having their offices in Calcwtta not to book “any air 
or “other passage for the appellant until further orders gf this, 


Court is ‘also withdrawn. The Security Police is djrected toe 
a. e . J . . 7 1 * . 
Aithur  Alexan- iriforrü the “Air-Lines Steamship Companies ànd Indian Rail 


ways concerned of this order of withdrawal. ° 


'P; C. Mallick, J. :—I agree. 
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R.M. Appeal allewed. 
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APPELLATE CIVIL. ; 


Before M1. Justice K. C. Das Gupta and 
` Mr. Justice B. K. Guha. 


SM. DURGESH 'NANDINI DEBI. 
V 


^ AOLAD SHAIKH alias AOLAD KHAN" 


Ama[nama, not registered, if receivable ın evidence—Whether presumption 
= of tenancy from month to month can be drawn from possession and 
payment of rent in the absence of oral agreement. 
pad Ait 


An amalnama, which was sought to be put in evidence by the defen- 
dant in support of his plea of tenancy right under the plaintiff, is not 
receivable in evidence, as the amalnama is not a. iegistered document 
Although there was in fact no oral agreement for a lease not for a 
term exceeding one year or not ieserving a yearly rent, yet, from the 
facts that the defendant was in possession with the permission ‘of the 
plaintiff and paid rent to the plaintiff, a tenancy could fairly be pre- 
sumed in favour of the defendant. There being no valid contract to 
the contrary within the meaning of section 106 of the Tiansfer of Pro- 


-"*Appeal from ‘Appellate Decree No. 801/1948 against the decree 
of'Sri J. "M. Bir, Subordinate Judge, st. Additional Court, District 
Burdwan, in Title, Appeal No 103/47: dated the gth April, 1948, 
modifying the decree of Sri S. K. Neyogi, Munsif, znd. Court, Katwa, 
dated the gist of March, 1947. 
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eperty Act, ghc lease, sieut the intention of the parties: clearly was Civil. 
to create a permanent lease, shall be deemed to be a lease from month — 
Lo month terminable by fifteen days’ notice expiring with the end of a 1554. 
month of the tenancy. a 

Ram Kumar Das v Ja adish Chandra Deo, Dhablal Deb (2) relied on. Sin, Duress 

KA a ° | Nandim Debi 

. Appeal by the Plaintiff. RA Aola d ‘Shaikh 
(alias) 


Suit for declaration of title and for Khas. (Possession. Aolad Khan. 
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The material. facts wil appear from the. Judgment : — 


A. C. Mukherjee and Chandra Nath Mukherjee for the 
Appellant. 


Purushottam Chatterjee for the Respondent. 
The judgment of the Court was as follows : — 


K. C. Das Gupta, J. :—The subject matter of this litigation December, 7. 
is a small plot of land forming part of the bank of a tank 
known, as 'Dalan: Pukur’. Originally, it formed part: of 
a patni, the owner of the patni being one Ananda Prosad 
Chowdhury. The patni was sold on the 16th May, 
1996 under Regulation VIII and purchased by Bithaldas 

. Kuthari. The plaintiff's case is that  Bithaldas settled the 
property with Ahibhusan Ghosh on the 20th March, 1940 
aud thereafter the plaintiff purchased this particular land on 
the 15th February,. 1944 by-a registered’ Kabala. It is 
alleged that he was dispossessed by the defendant on zs 
9th February, 1946. - 


The defence is one of a right of tenancy which it is said 
has: not been determined. The defendant contends that 
one Hatu Shaikh took permanent settlement of some lands 
including the land in dispute in April, 1934, and that Hatu 
" Shaikh who exercised possession thereafter and regularly 
paid rent sold half of the land covered by the jams: to thé 
present defendant on the 26th March, 1942. It is said that 
some. time after that on partition between - Hatu ' Shaikh 
and the: defendant the. present plot fell im the defendant's 

, 0) [1954] S.C.A.. 79. - 
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share "n nd the" défendant lis since them been inr Missed s 


thereof; “The: defendant also ` denied that the Kn d 
acquired ` any title by purchase. "T 
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The [S court held that the ion had the title to 
the land.as mentioned and disbelieved the defendant’s “story 
of any tenancy right in favour of. Hatu- Shaikhe It fur- 
ther: held: that:leven if there’ was: any. such; .{tenancy,; Hatu 
was merely a tenant at will and the tenancy determined 
as soon. abrHatu assigned. hig interest. -Isi accordingly held 
That the plaintiff was entitled. toa -decree for declaration 
ofititle and. fom, ‘Khas -possession and, ‘ordered , accordingly. 
In appeal, the learned Subordinate Judge agreed „with the 
trial court that the plaintiffs title had been proved. 


- 


- Disagreeing withirthe: irial:court.assregards the -génuine- 


ness of certain rent receipts which the defendant had put 


. in evidence in. süpport -of« his^case»bf tenancy; the learned 


d ths: Iegrasd Court below has? erred. in';Jaw-in holding that 


Subordinate Judge held that they were. genuine and from 


those ;a, tenancy: could:,,reasonably: be, inferred: ..'A8! re- 


l 


gards „the period. of the.. tenancy :henheld. that in.Jaw it | 


should. be considered to be.á:tenahcy- from..month to month 
so. that without determination .by-proper:notice to quit the 


prayer ;for eviction.. could not succeed. Accordingly, . he al- 


lowedi , the appeal, while maintaining ‘ithe decree: .in:«so..far- 


ag,it,-declared,.the, plaintiff’s title.to the. suit land and re- . 


lected the c plaintiffls-, prayer for..Khas.. possession.“ and 
ordered that. the "plaintiff should , get; possession in.the suit 


lend through;:defendant a$ à: cias tenant: under the :plain-- 
tiff in. respect;of, the same”. , Phe; posent ape is by. the 


plaintif. ers "TT ww. 
‘nye The, main. contention, oni behalf; 6f,:the plaintiff visi that 


there was „a temancy,and secondly. that even .ifrthere was a 
tenancy, it should „have, held that it "was . merely: a:'tenancy 
which...the | Parties - ‘intended . was: .deterininable at the will of 
either. party and that; it P been so, determined. zt 

jl pppe dedi ars un Gees. ue 
&:1,,,Mention jmay., be. ade of:an, mE which was sought 
Lo; be; put.;in- evidence, but.' was. zighdy. rejected- by. both the 
courts as it was not registered. iE i 
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A Oriebehali of. ae respondent, Mr. Chatterji has however 
asked us tô hold-that'this.must be.considered to be. a lease of 
dt immovable property other than a'lease from year, to year or 
tor a term: exceeding ‘one: year Or reserving a yearly rent and 
has ‘been: made ‘by oral agreement. -At first. sight, it, is difficult 
ta accépt the: argument, as obviously in fact there: was no oral 
agreement for a lease which. was not-for a term. exceeding one 
yéar ór'which-did not reserve. a: yearly rent.: Reliance has 
however been placed, on the Supreme Court, decision in-Ram 
Kumar Das:-v- Jagadish Chandra Deo. Dhablal Deb (7), where 
their Lordships: held that in: the” absence ofa valid lease a 
tenancy? could. be’. presumed ‘to exist: even though. the. parties 
might: have ‘intended .to -create ai lease- for ten years. In 


. Ram Kumar Das’s Case’ (7), Mukherjea, J. ^ says. ' “Proceeding, 


therefore, on the assumption that even though the 
parties ' might .have' intended . toi create.1:a~., lease. for 
Len. years; no ‘operative lease came. into existence, the only 
facts- admittedííare that the defendant remained in- possession 
of. the land. belonging tothe» plaintiff with the -permission 


~ of' the Receiver who: represented the plaintiff's estate and paid 


rent to'the:-Jatter..:' |.From:.these. facts a tenancy could be 
fairly ‘presumed and. the point for. determination is, wbat was 
the duration’ of the tenancy .that , was created in the present 
case’. -. We-are bound’ by. this authority to hold that in the 
present case. even: though. there ‘is. clear. indication that: what 
thé’ parties intended! to create was a permanent lease and -no 


_ operative lease came into:existence, on the: fact found by the 


appellate court that the defendant . remained in possession 
of the land belonging .to.;the plaintiff -clearly with the permis- 
sion of the plaintiff's predecessor-in- interest and paid rent to 
them, pec has.to:be;presumed. - -> d 


t 


-fao 4 dh "E ja af A UE eur = ' rS 


| \. ] E i: 
e] «itis nécéssary-to.mention in this: connection an :argu- 


nient ‘raised: on behalf-of the appellant that finding of the 
Court below -as regards ~- payment of- rent: should ‘be. discarded 
inasmuch: as: its: judgment on this:-was'not:a  *proper judg- 
ment,of :reversal'; «Special stress is laid: on the:fact that the 
Appellate .. Court ..did «not itake- into." consideration the 


criticism. by., the... trial court of x, Ex: B(1) ` that though 


it; purports. .toi. show oa: payment :. of. ‘rent in 1345 re the 
TO) [1958] $.C.A. 79 (88). ° ^ 
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year 1948 B.S. is mentioned at the top. of the document. It * 


is necessary to remember however that Bonbehari Hazra, who 
claims to' be an officer of Ananda Prosad Saha Chowdhury and 
thereafter of Bithaldas, has given evidence as regards reali- 
sation of rent against this rent receipt and has spoken defi- 
nitely that he issued this receipt, was not a asked a single ques- 
tion about this. It is hardly fair to disbelieve a* durs 
on a circumstance’ like. this, without giving. the wit 
ness an opportunity to explain it. One Zi. bd 
appears to me not to be improbable. is that having issued re- 
ceipt No: 7 from the' book before this he had in this mind 
the'figure 8 when he started writing out this document and 
just as he put the number $8 in giving’ the number of: the 


t , 


dakhila he also put number 8 after the printed figures ‘134’, 


On consideration of the whole matter, I am not pre- 
pared to agree that much weight can be attached to this 
apparent anomaly in the document. It is well to remember 
that the learned judge has taken into consideration ^ such 
outstanding facts as tthe bringing of a. suit by Bithaldas for 
rent against the present defendant and has given other rea- 
sons for his decision: It is not for us to consider here 
whether we should accept those . reasons as justifying his 
conclusion. His finding on this question of fact namely 
whether rents were paid by the present defendant to Bithal- 
das and Ahibhusan :is binding on, us. I do not think that 
we should be justified in discarding the finding because of 
what the learned Advocate for the appellant says of its not 
pene: ‘a proper judgment: of reversal". 


Once it is found, as in my judgment we are bound to 


find, on the authority of the Supreme Court decision men- | 


tioned above, that a tenancy should be presumed in favour of 
the defendant under Ahibhusan and his predecessors, the only 
question that remains.is as regards the duration of the tenan- 
Cy. .. On this, the: defendant relies on: the provisions of sec- 
tion 106 of the; Transfer of Property Act under which “in the 
absence of a contract or local law. or usage to the contrary, 
a lease of immovable . -property for residential purpose, shall 


be:deemed to be a lease from: month. to month,'terminable, on 
(1) (1952) S.C.A. 79-88. 


Pe 
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the paft of either lessor«or lessee, by fifteen day's notice ex- Civ. 
piring with the" end of a month of tenancy”. Against the ar- 
e gument that the intention of the parties «clearly being that bob 


the lease should be permanent and not one from month to Sm. Durgesh 

month there is no scope for operation of section 106 of the Nandini Debi 

'Tiansfer of Property Act that the lease should be deemed to be , DM 
et olad, Shaikh 

one from month to month, it is contended however that the (alias) 

words of the statute should be construed very strictly and as Aolad Khan 

soon as there is no valid contract to the contrary, the lease in —— 

such 4 case shall be deemed to be a lease from month to month. b 

In my judgment, this contention should prevail and that P UPS 

though the intenjion of the parties was to create a perma- 

nent lease, there being no valid contract for the same, the 

tenancy in this case should be deemed to be from month to 

month, terminable on the part of . either lessor or lessee, 

by fifteen day's notice expiring with the end of a month of 

the tenancy. Admittedly, no such notice has been given. 

My conclusion, therefore, is that the learned judge is right 

in rejecting the plaintiffs prayer for  eviction of the defen- 

dant. 


A further point was raised on behalf of the respondent 
by Mr. Chatterji that if a tenancy is found, section 9(1) (b) 
of the Bengal Non Agricultural Tenancy Act puts another 
obstacle in the way of the plaintiffs success. In view of the 
conclusion 1 have already reached as mentioned above, it is 


not necessary to consider this further submission. . 
att 
I would accordingly dismiss this appeal with costs. ra 


B. K. Guha, J.—I agree. 


Appeal dismissed. 
P.K.D, 
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Ejectment Suit, when dad of by tha: tral court a TS affiriied m 

, appeal prior to but, a second appeal pending on the dates when thc 

Calcutta Thika Tenancy Acl, 1949, Calcutta. Thika “Tenancy (Amend- 

, ment) Ordinance, 1952 “and Calcutta “Thika Tenancy” Act, r953- “came 

Md  force— ‘Whether "the -Provisions ‘of the Calcutta Thika Tenancy 

ct, 1949 as amended by the Calcutta: Thika Tenancy (amendmen) 

: <. Ordinanee 1952 will apply... o>, eet ZEE SDN 
‘ ti tet ~ í! x i -T r '™® n Su. 

An cjectment suit constituted on  sotli -November i 1g45-- and was 

décreed by the ial court on 14th" June. 1947. The’ decree -was affirmed: 

on'-àppeal on 27th March'.1948'' A second appeal. was presented -to the 

High “Court on.12th July .1948 “and was pending. on. the dates when the 

Calcutta Thika, Tenancy Act, 1949, Calcutta Thika Tenancy (Amend; 


mient) Ordinance;.. 1952, .and the Calcutta Thika Tenancy Act, 1058, | 


came into force: * 

EELEE toe ari E CAE CENSOR COR A EON | BUN 

'v'Held. that'-as no. decree hadu been ‘passed: between :thelcom:; 
mencement , of , the; -Calcutta “Thika. rTenancy - - Act, -.1949 . and the, 


Calcutta Thika "Tenancy, (Amendment) Ordinance, 1952, the' Provisions of > 


Sub- section (2) or Séction: 5 of the Ordiriance have no application. ` 'Held 


^[ürthér that' ‘the ‘provisions of the “Calcutta Thika Tenancy: A’ct’-of 1949? 


as amended by:-the ‘Calcutta :-Thika Tony (Amendment). Ordinance, 
1952, shall apply to the case ] 


-— 


1 i ite TEE seg SG 
Mahadeb Ram Kaba v. Tinkan Roy (7) followed. 


r ar 


Appeal by ‘aye tenant Derendant: Z4 - NM. 
Ne o oo recovery of arrears -of rent and 
profits. ndum E b a 


The’ material facts will appear from’ the judgment: 


* Appeal from ' man deciee No 829 of 1948 against the deciee . 


of Sri N Banerjee, Addl. Subordinate Judge, grd Court jilla 24- Parganas, 
dated the 27th March, i948, affirming the decree of Sri K N. Chakfavarty, 
Munsiff, ist Court Alipur, dated the 14th June, 3947. 


G). (1954) 58-C.W.N. 651. ` A E. a 


. Voi. 95] 
6 


e Chandra Sekhar Bhowmick and Abani Kanta Roy for the CIVIL. 
. Appelant. p Xs 
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om 
e Á. C. Mukherjee and 2204 Piosad Banerjee, for the Res- — Ramprosad 


pondent. Su 
e 7 i i E ve 
e : Sonatan Ghosh 
` The judgment of the court was as follows = . E Bajal 


K. C. Das Gupta, J. : This appeal is by the defendant January, 79. 
in a suit for ejectemnt and recovery of arréars of rent and 
mesne profiits, on,the allegation that the defendant's ` tenancy 
had been determined by notice to quit. The defence was two- 
fold; first, that. there was no valid notice and secondly that 
the reht was Rs. 7/8/- instead of Rs. 8/s]- as claimed by the 
Panti 

The Couri below have rejected the defence contentions 
and found that the notice was valid and sufficient and there 
was determination of’ the tenancy in accordance with law. : 
They have .also 'given a decree at the rate of Rs. 8/2/- as 
claimed by the Plaintiff for arrears of rent and also at the same r 
rate for mesne profits. 


| The suit was instituted on the goth Noyember 1945 and 
wa$ decreed by the trial Court on the 14th June 1947. This 
was affirmed on appeal on the 27th March 1948. The second 
appeal to this Court was presented to, this Court on the 12th 
July 1948 and was pending on the date the Calcutta Thika 
Tenancy Ordinance, 1948, came into force and was pending 
in this Court on the 28th February 1949 when the Calcutta 
Thika Tenancy Act, 1949, came into force, on the 21st Octo- 
ber, 1952, when the Calcutta Thika Tenancy (&mendment) 
Ordinance, 1952, came into force and again, in 1953 when the 
Calcutta Thika Tenancy Áct, 1953, came into force. 7 


It -was ‘contended before us on behalf of he ‘appellant, 

* that the learned Court below was wrong in thinking that the 

notice was valid and sufficient. It appears to me that this- 

finding, based as it is, on the finding of fact that the tenancy 

was according to the Bengalee Calendar month is a | finding 
with which we cannot interfere, 


1 
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The only fact that remains for consideratiow is the eques, 
tion that appears to have been raised on he. 26th November : 
1952 that the tenant is a Thika Tenant within the meaning 
of the Calcutta Thika Tenancy (Amendment) Ordinance of 
1952 and asking for investigation into that fact by a competent 
Court. In filing this application, the appellant had  appa- 
rently in mind the provisions of section 5(2) of the Ordinance. 
As however no decree had been passed between the cofn- 
mencement of the Calcutta Thika Tenancy Act 1949, and the 
Cálcutta "Thika ‘Tenancy (Amendment) Ordinance, 1952, the 
provisions of sub-section (2) of section 5 of the Ordinance have 
no application. ' It appears to me however that we are bound 
by the authority of the decision in Mahadeb Ram Kahar v. 
Tinkori Roy. (1), to hold that the provisions of the Calcutta 
Thika Tenancy Act of 1949 as amended by the Calcutta 
Thika Tenancy (Amendment) Ordinance 1952, shall apply 
to this present case. It is not possible to decide on: the 
record as it stands whether. the defendant was a Thika Tenant 
within the meaning of the Calcutta Thika Tenancy Act, as 
though evidence has been given that he erected a structure 
on the land for residential and business purposes, tbe con- 
téhtion of the learned Advocate for the respondent that 
inspite of this he may not be a Thika Tenant within the 
meaning of the Act because of sub-clause (c) in clause (5) of 
section 2 as it now stands, namely, that Thika Tenant does 
not includé a person “who holds such land under that 
another person and uses or occupies such land as a khattal," 
requires consideration. As there was no scope for this point 
being invéstigated at the-time the suit was pending in the 
trial Court, evidence was not directed to this point. It is 
therefore proper that this ‘matter. should be properly 
investigated. 


I would therefore set aside the decree of the Courts 
below in so far as it is for ejectment of the defendant and 
direct that the case be disposed of by the Court below in 
accordance with law after giving both parties opportunity’ to 
adduce evidence on the question whether the defendant is a 
Thika Tenant. If the Court finds that the defendant uses 
the land as a khattal, the decree for ejectruent will be confirmed 


(1) (1954) 58 C.W.N. 651. s: 


Vor. 95 j n e HIGH COURT. 


and the eappeal there pon dismissed. .If the Court decides 
that he does not use the land as a khattal and is a Thika Tenant 
wethin the meaning of clause (5).of section 2 of the Calcutta 
Thika Tenancy Act, he will transfer the case for disposal to 
the Controller. The decree for arrears of rent as passed by the 
Court below will stand. As the decree for mesne profits must 
be varied in view of the order we have passed as regards-— 
ejectment, I think it right that instead of the decree for mesne 


profits we should give the Plaintiff a decree for Rs. 999/6/- 


for the period of pccupation of the land by the defendant from 
the date of termination of the tenancy till the end of Pous 
1361 B.S. If in respect of this period the defendant has 
deposited any amount with the. Rent Controller, Pe defendant 


. will be at liberty to withdraw it. 


The parties will bear their own costs in this Court, 


B. K. Cuha, J. | agree. 
ox Appeal allowed. 


| Case remanded. 
B N.B. 
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us o Before Mr. Justice Renupada Mukherjee. 


b i 2  *- 
= inm KANAK LATA DASSI 
M EE MN v. - 
E (7 BEJOY KRISHNA ROY.* m 


0355 * 


Bengal’ Tenancy Act, Sub-section (2) of Section 22—Proviso to the said 
Sub-section—Its implication—Distinction between Sub-section (a) of 
Section 22 of Bengal Tenancy Act and Steb-Section (2) of Section 22 
of Behar Tenancy Act. ° 

^* Proviso’ to' Sub-section (2) ‘of Section 22 of the Bengal Tenancy Act, 
as: amended by the: Amending. Act. IV of.1938, clearly lays down that, 
where a co-sharer landlord acquires the holding of a raiyat by, auction 
purchase at a sale in execution of a decree or of a certificate under 
the Bengal Tenancy Act, he shall not hold the land comprised in the 
holding as:a raiyat' but ‘shall hold the land ‘only as a ‘proprietor or 
tenure-holder as the case may be. The clear implication of the pro- 
viso is that the holding will become extinct.and the’ tenuré-holder or 
proprietor will remain in possession of the land of.the holding only in 
hus capacity as a landlord subject to the burden of payment of a fair 
and ‘equitable sum tò his  co-sharers, The Legislature apparently 
treats a case of acquisition of raiyati land by a co-sharer landlord by 
auction purchase at a rent sale on a different footing from acquisition 
by other means. 


Where, an owne of a Towzi auction-purchased at a rent sale a rayati 
holding under the Towzi and subsequently on a partition of proper- 
ties between him and his co-sharers the Towzi was allotted to his CO- 
sharers and he lost his title to the Towzi, it was held that with the 
loss of his title to the Towzi he also lost all right to retain posses- 
sion of the land previously comprised in the raiyati holding. 


Distinction between — Sub.section (2) of Section 22 of Bengal 
Tenancy Act and Sub-section (2) of Section 22 of Behar Tenancy Act, 
pointed out. E 


Upendra Pratap Narain Sali wv. — Dulhin — Ishwarwati Kuer and 
another (r) distinguished. 


* Appeal from Appellate Decree No. 254 of 1950 against the Decree 
of Sri J. C. Majumdar, ist Additional District Judge of Zillah 24-Parganas, 
Alipore in T.A. No 775 of 1948 dated 8th November, 1949, affirming 
the Decree of Sri J. S. Chatterjee, 5th Sub-Judge at Alipore dated 19th 
June, 1948. 

(1) [1950] AIR Pat. 115. 


muh 
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. PiBna, Chandra Roy,v. Mathwa Mohan Saha (r) refered to 


Appeal by the Plaintiff. 


Suit for declaration of title and possession. 

| e The material facts will appear from the judgment. 
Joy Gopal Ghose for he Appellant. 
Aini Candi Chosh for the Respondent. | 
The demen of the Court was as follows :— 


Renupada Mukherjee,. J. :—The short point of law 
which arises in this appeal.is whether a co-sharer landlord who 
purchases a raiyati holding in execution of a rent decree 
loses all his rights to the land including the right to retain 
possession upon his losing title to. the Towzi under which that 
holding is held. 


It is an admitted fact. that Priya Nath Roy, the, original 
plaintiff, appellant of this appeal who was the owner of Towzi 
No.. 2939 at, the relevant time purchased a raiyati holding of 
one Khaira Sardar in execution of a rent decree. ^ The co- 
sharers of the plaintiff appellant were parties, to that decree 
and it is, not disputed that the auction sale at which the plain- 
tiff purchased the holding was a rent sale - within -the mean- 
ing of Chapter, 14 of the Bengal Tenancy Act. | It is not also 


. disputed, that the original. plaintiff was in possession of the 


land comprised in the raiyati holding on payment of a fair 


.and equitable sum to, his.co-sharers, It is further admitted 


that on a partition of properties between. Priya Nath Roy and 
his co-sharers, Towzi No. 2938 was allotted to other co-sharers 
and Priya Nath, lost his title.to this Tọwzi. . The only question 
which arises in this appeal is whether with the losing of 


D his title to the Towzi, Priya Nath also lost his title to re- 


tain possession of the ‘land which previously comprised . the 

raiyati jama of Khaira Sardar. Priya Nath. died: during the 

pendency of the appeal in the High Court and his sole heir 
(1) (1922) 36 C.L.J. 89. i^ us 
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Kanak ie Dassiceased to have any sort D: right in the disputed land. 
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Kanaklata Dasi was' substituted in his place. Both the* 


courts below took 
the properties of Priya Nath and his co-sharers, Priya Nath 
In 


this view of the matter'the suit was dismissed by the trial 


Bejoy| Krishna court and that decision was confirmed in appeal So tHe 


Roy 


REfupada 
Mukherjee, J 


te ee es MÀ 


Em x i a ecu 
d AE ea, 
* 


present appeal was filed'by the plaintiff of the trial court. 


The decision of this appeal depends mainly upon a 
construction of the proviso to Sub-section (2) of Section 22 of 
the Bengal Tenancy Act as amended by the*Act of 1928. In 
order that the point in controversy between the parties may 
be properly appreciated, I may quote Sub-section (2) with the 
DIVI here: 


— 


"Nothing: in this section shall prevent the 

acquisition by transfer, succession or in any other 

Ceto way- whatsoever, ` i the holding of an occupancy- 
> raiyat” or share or' portion thereof, together with the 
occupancy rights therein by a person who is, or 
becomes, jointly interested in the lands as a proprietor 

"" "Ora permanent tenure-holder: _ "a i 
Provided that a co-sharer landlord who purchases 

-a holding of a raiyat at a sale in execution of a rent 
decree or of a.certificate under this Act shall not hold 

the land comprised in such holding as a raiyat bit shall 

hold the land as a proprietor or tenure holder, as 

» © the case may be; and shall pay to his co-sharers a fair 

-= dnd-equitable sum for' the.use and occupation of the 

© ' Same. The rént payable by the raiyat to the other 
co-sharer landlords ' at the time of thé transfer shall be 


ir regarded: as the fai? and: equitable sum until other- 


“wise determined in accordance with the principles of 
this Act fegulating the enhancement or reducuon of 
the rents'of ak LA iE x 


‘Mi. Joy Gopal Ghose appearing òn behalf of the appellant 
contended before me that a co-sharer landlord who purchases 
a holding of a raiyat at a sale in execution of a rent decree 
acquires an additional interest in he land comprised in the 


the view that after the partition of : 


. Vot. 95] “| - HIGH COURT. à . 2458 
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bolding in addition to his previously existing interest or title . Civit 

eas a landlprd. He contended that the co-sharer, landlord who 
purchases such a holding certainly retains his superior interest 
ase proprietor or tenure holder as the case may be, and in Kanak Lata Dasu 
addition to that interest, he acquires he interest of the out — Y% 

i ; Bejoy Krishna 

going tenant for which he pays a fair and equitable sum to `- Roy. 
his co-sharers. Mr. Joy Gopal Ghose further argued that this AM 
second. interest acquired under the rent sale is quite distinct —  Renupada 
and different from the superior right and although the co- Mukherjee? J 
sharer landlord may lose his superior right by partition of 
property, he retains the other right and so his co-sharers are 
not entitled to interfere with his, possession as long as he 
continues to pay à fair and equitable sum for his possession 
of the land. In my opinion, this contention of Mr. Joy Gopal 
Ghose is not well-founded and it will appear to be so if the 
proviso to sub-section (2) of section 22 be read in the context 
of the sub-section itself. Sub-secion (2) of section 22 mentions 
the circumstances under which a co-sharer landlord may acquire 
a right in a raiyati holding of an occupancy raiyat by transfer, 
succession or in any other way. The Proviso to this sub-section, 
on the other hand, clearly lays down that where a co-sharer 
landlord acquires the holding of a raiyat at a sale in execution 
of a decree or of a certificate under the Bengal Tenancy Act, 
he shall not hold the land comprised in such -holding as a 
raiyat but shall hold the land as a proprietor or tenure-holder 
as the case may be. ‘The clear implication of this is that the 
holding will become extinct and the tenure-holder or proprietor 
will remain in possession of the land of the holding in his 
capacity as a landlord only subject to the burden of payment 
of a fair and equitable sum to his co-sharer. The Legislature 
apparently treats a case of acquisition of raiyati land by a 
co-sharer landlord at a rent sale on a different footing from 
acquisition by other means. 





- Mr. Joy Gopal Ghose drew my attention: to a Full Bench 
case of Patna High Court. Upendrá Protap Narain Sahi v. 
Duthin Ishwarwati Kuer and another (1) where the majority of 
the learned Judges decided that the provisions of section 22(2) 
of the Behar Tenancy Act as amended in 1907 entitled a co- ` 

" sharer landlord, who has purchased a non-trabsterable Or trans- 

Q) [1950] A.LR. Pat. 115. l 
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Crvir. ferable occupancy holding between the years 1907 and 11923,. 


—À 


1955- tiom taking place between. him and his.co-sharérs. This deci- 
Lor 9 


Kanak Lata Dassi sion is, however, based upon he Provisions of Bihar "lenangy 
|. y , Act, sub-section (2) of section 23 of which : Act is wholly— 
Bejoy Krishna different from the Act which is under my consideration. 
Le Section 22(2) of the Bihar Tenancy Act has been quoted al 

Renupada P- 117 of the report and it may be reproduced here:— _ 

Mukherjee, J. si 
“Section 22(2) as amended in 1907 runs as 
follows:— 4 


“If the occupancy: right in land is transferred to 


a person jointly interested in the land as proprietor 
or permanenot tenure holder, he.shall be entitled to 
hold the land subject to the payment to his'co- 
proprietors or joint 'permanent tenure holders of the 

— — shares of the rent which may be from time to time 
payable: to them; and, if such transferee sub-lets the 
land to a third person, such third person shall be 
deemed to be a tenure holder or a raiyat, as the case 
may be, in respect of the land." 


The material portion of this sub-section shows that if the 
occupancy right in a land is transferred to a co-sharer landlord, 
he.shall be entitled to hold the land subject to payment to his 
co-sharers theirs shares of the rent. Not only is: the word 
“rent” used in the above section of the Bihar ‘Tenancy : Act 
significant but the section further shows that the co-sharer who 
makes the purchase will be entitled to hold the land of the 
tenancy.. In the Bengal Tenancy Act, there is an’ expression 
- that the co-sharer who makes such a purchase shall not hold the 
land as a raiyat. This expression which practically connotes 
the extinction of the tenancy right is conspicuous by its 
absence in the relevant section of the Bihar ‘Tenancy Act. 
That being the case there was ample justification for holding 
upon à construction of section 22(2) of the Bihar Tenancy Act 
that a co-sharer'landlord may retain ih his possession the land 
of a raiyati tenancy purchased by him even after a partition 
between him and his co-sharers. But -there would be ‘no 
justification for taking a similar view upon a construction of 
the relevant section of the Bengal Tenancy Act which lays 

e 


to retain it in his possession as his purchased land on a parti- e 
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gown ‘that the tenancy right would be extinct and the co-sharer 


elandlord who purchases the holding would hold the land as a 


respondent. , 


proprietor or tenure, holder, as the.case may .be, subject to 
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payment of a fair and.equitable sum.to his co-sharers. In mykanak ine Dassi 


judgment, threfore Upendra Protap Narain Sahi's Case (r) has 
no application to the. facts of the present case.. ; 


" In view,of what has been stated above, Lam ,Of- opinion 
that a cosharer landlord purchasing a raiyati holding at a rent 
sale has only one kind of interest in the land and that is the 
superior interest of the .landlord. It follows, therefore, as a 


‘corollary that as soon as he, loses his superior interest .by parti- 


tion, the right to retain possession of. the land:is gone and that 
right devolves upon the co-sharers in' whom the"superior right 
is vested by the partition. This interpretation of the present 
section 22(2) of „the Bengal Tenancy Act gains some support 
from „the case of Purna Chandra Ray v. Mathura Mohan Saha 
(2). That was no:doubt a'case decided ‘under section 22(2) as 
applicable to East Bengal under Amendment Act of 1908, but 
then the terms of that section were “substantially | the, same as 
.he terms.of;the present. sub- section -(3) B section, 32. of the 
Bengal Tenancy Act" YE Red nigga gs 


"E therefore, hold that the Céurts below . ‘were right in 
refusing to declare the title of the Plaintiff to the disputed 
land and in dismissing the suit. The appeal must therefore, fail. 


The appeal is, accordingly, dismissed with, costs to the 
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rcs ' ' 4 ' : ES pd ‘ ' 
"" Appeal dismissed." © 
P.K.D. i . ' ' IA " 2t 
(1) [1950] A.LR. Pat 115. 
(2) (1922) 36 C.L J. 89. 
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Before Mr. Justice -K. C. Das Gupta and 


- "Mr. Justice ‘Debabrata Mookeryce. e 


CHHATUMALL' CHOWTHMULL.:: 
V. 
UNION ‘OF INDIA REPRESENTED BY THE 


atat 


Gontraci—Goods delivered on a railway in Eastern Rakistan for carage to 
“a slation- on the “Eastern Railway in Indian Unton—Goods received” 
by ‘the latter from the former—Pakistan railway, whether an agent for 
the consignor—Whether ley Shalt can enforce contract against Eastern 
‘Railway. EE Ve" 

‘Contract of bailment—Goods remaining in -possession of Railway while 
“diability :ds carrier ended—Warehousing goods on behalf of the owner 

and charges levied—Whether-the Railway is liable as bailee. 


“When the goods are ‘delivered tò a station on a Railway in Eastern 
Pakistan” for "carriage to a station oh the Eastern Railway in the Union of 
“India ‘arid the -gdods are -carried by the Pakistan Railway: to the border 
and received by the Eastern Railway: Held, that the -proper conclusion, 
from these circumstances, is not that the Pakistan Railway as a principal 
made a contract with the Eastern Railway but that it made the contract 
with the Eastein "Railway as án agent of the consignor for carriage of the 
fidouls' to “the Station ‘on the Eastern Railway and delivery to the consignee. 
The plkincff as the ‘principal can ‘therefore. enforce the contract. 


When the goods remained in the possession of the Eastein Railway 


“after their liability as carrier had ceased and the charges for demunage 


and wharfage were realised under the Rules made under Section 47(1)(f) 
of the Indian Railways Act for warehousing goods on behalf of the owner: 
Held ‘that the ‘Eastern Railway is liable under the Indian Contact Act as 
bailec on a contract of bailment for warehousing the goods and is therefore 


liable for the loss. . 


Application under Section 25 of the Provincial Small 
Cause Courts Act, 1887. 


` 


The material facts will appear from the judgment. 


^ *#Civil Revision Case No. 2801 of 1953, against an order of the 
Judge, Court of Small Causes, Sealdah passed in S.C.C. Suit No. 2409 of 
1952 on 23rd July 1953. 


Sa 


9. 
Y 


e Vor. 951 "Um | HIGH COURT. 

ki Praha Bhusan ioni and Monohar Saha for the 

Petitioner.e 5 

e Bhabesh Narayan Bose tor the. Opposite Party. 
The judgment of the Court was as follows: — 


K. C. Das Cupta, J. :—The Petitioner brought this..suit 
for recovery. of damages for the loss of 10 maunds 16 seers. of, 
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v. 


Union of'India 


December, 23. 


Q 


jute., His case is that on the 22nd August 1951, he delivered ' 


125, bales of four maunds of jute -per, bale to the Station 
Master, Gaibandha, on a Railway in Eastern Pakistan, for 
carriage to Cossiporé, Road Station on the Eastern Railway in 
Union of India and that when the Consignment, after being. 
unloaded from the Railway wagon at Cossipore. Road. was- 
lying in the goods shed under the care of the Eastern, Railway, 
it got soaked in rain on account of the negligence. of. the East- 
ern Railway and resulted in the loss of 10 mounds 16 seers, The 
defendant denied, negligence but also pleaded that- there was 
no contract between: the plaintiff andthe defendant and. fur- 
ther that as the consignee had not taken delivery. of the con- 
signment within a reasonable time, the Railway was not liable. 

There was also a plea of want of notice under Section 77 of 
the Indian Railways Act and Section 80 of the Civil Procedure 
Code. 


The Trial, Court. has accepted the. defence: contention: 
that .there was, no proper. service of. notice under. Section 
80 of the Code of Civil Procedure, and further that there was 
no, contract between the nee and the defendant. , 

Before us: the learned oe for the. defendant: bas 
admitted that the, service of notice under Section 80-- was: 
sufficient and has, asked us to'decide.the case on. basis that- the- 
defendant withdraws the objection on the. ground, of: lack: of: 
notice. 


1 zz x 


The. first question- for. consideration is whether- there: has 
` been any contract with, the Eastern Railway which- the plain— 
tiff can enforce. It was the, Pakistan Railway: which" accepted: 
the goods at Gaibandha Station, agreeing to carry it to a place- 


C» 


Om ab -@ 


248 — 
Bebo nr 
CIVIL. 
1956: 
ld 
Tha ai 
Ne pag] 


Union: of India 
EMEN 
K. C. 
Das” Gupta, J 





t- 


6 
THE CALCUTTA LAW JOURNAL. | © [VoL 95. 
. 9 ® 
outside the | Pakistan. Railway. 'It is argued thàt what atrange* 
ments it made for carriage of the.goods after it reached the” 
border between India and Pakistan was, no concern of the con- 
signors; and ‘that what ‘happened was that the Pakistan Rdil. 
way engaged the VoM Railway as a sub-contractor for per- 
forming part of contract ‘with’ the plaintiff If that 


` were the position, it is i reasonable to think that payment. to 


thé "Easier Railway for its charges would be made by the 


| Pakistan Railway. From the Railway ‘receipt, however, it 


apj EATS, "that. the ` paynient to’ ‘the Eastern ` Railway was, ' made 
not by thé Pakistan ‘Railway but the consignor. ^ It appears , 
clear ` lits after’ thie’ goods were received by. thé "Pakistan Rail- 
way fron the! cofisignor and were ‘carried, by the Pakistan Rail- 
way ‘to the’ ‘border,’ thé ‘goods’ were ` féceived by thé Eastern 
Railway from. die Pakistán Railway." Fróm these circumstan- | 
ces, “the” proper Conclusion, in my opinion, is iot that the 
Pakistah “Railway iag "a principal" máde 'a ' coniract "with the 
Eastern’ Railway" “but that, it ihade the - coritract with ‘the 
Eastern Railway as an “ageitt of the congignor ‘for’ cartiage of 
thé goods to Cossipore’ “Road Station ‘and délivery to the, con-, 
signee. The" plaintif as the piíncipal cati ‘therefore enforce the 
Contract. "57 doque ers dc | Su 
S eo T Yt toi, n oh acd ni mee , * ! i 
“Tt is argued; howevet, that éven if the réspóridefit be liable 
on a contract of carriage of the goods to Cossipore, the liability - 
ceased on the consignee refusing to - take delivery of the con- 
signment' within" à' reasonable timè. PER he" argument i$ that 
thé! coiitract!’ was ‘to. carry ‘and ‘to deiiver and that the Railway 
has ‘performed’! its, ‘Contract’ if it has’ carried and has offered it 
for delivery:‘ ‘It hasbeen held in a'number of cases to which 
reference. will be made presently that if the consignor's repre- 
sentative’ fails to take delivery within a 'réasonable time after 
it is ready for' delivery' by the catrier, the liability of thé car: 
rier- iceases. "It. is NDOK ang to" considef;, however, the further’ 
question: whethér’ ‘after the "liability of the carrier strictly so- 
called has ceased, there has or has not arisen liability on a 
further contract of bailment. - arising from the fact that the 
the : Railway: continués to: Keep" the goods. ' It? is helpful to 
remember. in’ this’ connectiort ^" the definition of bailment in 


Section” 148 ' of thé Indian Contract “Ket ang the explanation 
thereof.: » Moo (ha te! Er 2 DT S Cx | 


1‘ *9 


e pune 


° i HIGH COURT. 


Vor. $5.] 


pcne ase E E BIUH 
"A ‘bailment’ . is the delivery of.goods by one 
e 
‘person to another for some purpose upon a contract 


E returned or otherwise disposed of according to the di- 
l.. xections of the person. delivering them. ^ The person 
^^» delivering the goods is called the 'bailor The per- 
* a nson to whom they'are delivered is called the ‘bailee’. 


Explanation :* If a person already in possession 
n of the goods of another -contracts to: hold them as a 
bailee, he thereby, becomes bailee and the owner be- 
„comes the. bailor, of such goods:although they may 

not have been delivered by way of bailment". 


The guestion in this case is whether when the goods re- 
mained in the possession of the Eastern Railway after their 
liability as carrier had ceased the Railway :was holding them as 
a ibailee on a contract of bailment. It'is necessary to consider 
in this connection clouse (F) of sub-section 1 of section 47 of 
the Indian Railways Act which provides that every Railway 
Company shall make general rules consistent with the Act for 
the purpose among others of. regulating the terms and 
conditions on which the: Railway Administration will ware- 
house or retain goods at any station on behalf of the con- 


' signee or owner. It is interesting to remember further that 


It was under the provisions'of the law that rules. were made as 
early , as the. 3rd July, .. 1903, providing for the terms: and 
conditions under which the Railway |: Administration will 


warehouse and retain goods... 'The.ópening words of the Rules ` 


run: :— xls esc fa’ ; 
O5 . o In- exercise of the power... conferred . by. section 
47(3) of the ‘Indian Railways Act, 1890 (Act 1A..of 

1890), .the.Governor General in .Council'is pleased to 


Si. Yy : ol 


. , Sanction the following rules; .made for and’ to be. 
111’, applicable to, all Railways in British: India—under 


,..- ,Sub-section (1).clause..(F) of the ‘said section; for re- 
4.  ,gulating- the terms and: conditions on which Railway 


. -<o Administrations. will warehouse; or” retain: goods’ at 


. < - &ny;station.,or, depot on behalf.. of the consignee or 
owner". 


Pa 


— 


that they shall when the purpose is accomplished, be ` 
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It proceeds € to EST different rulés as regards | 


wharfage, demurrage and other matters. Rule 3 of the Tules 
for“wharfage requires consideration. It is in. these térms : 
T oon, > i f 
, “(iy A-wharfage charge m TNT in respect 
. o£:alb goods not removed from. Railway 
‘ «+ Premises before closing time of the day follow- 
“ing: that on which they are made available 
for delivery, 
(ii) “The. charge referred: to in. sub-rule (1) ‘shall not 
‘1: ivexceed per day or. part of a day, one:anna per 
r maund ‘or pari of a maund, ‘calculated— 
Ed s 
(a) wes Beh) is levied on DAE upon 
such A and 


:(b) "n is levied om the vehicle 
in or on which the goods are carried, 


. upon the E A of Sur ve-- 


hicle. | 


' 
Te. 


ey The. goods shall be aaa either" under: 


cover. or in -the open, as space nay be‘ availa- 
os ' ble". : ded ' 


t 
t JA 


E 
m to 


In the present. case it appears. that at thei tine when deli- 
very- was taken the ‘consignor had: to pay Rs. 1178/- on ac- 


count of certain bales and Rs. 1228/- for the remaining 63 bales. 


It seems to me that even if:these : charges had not been leviéd 


it would have been reasonable to hold that in the absence of a 


clear contract tos the. contrary, the Eastern’ Railway when it 
kept the goods: in its.goods.shed, kept. them as bailee; but 
whether or not: that:he’so, it: cannot, I think;-be said in the 


face of these facts of.realisation. of’ wharfage charges under 


the rules which : purport to regulate the terms and conditions 
upon which the: Railway « Administration will ^ warehouse 
goods,on behalf of the,'. consignee or the: -owner, that the 
Railway,was.not acting as bailee. In my: judgment this is 
a clear: case .of fresh: contract. of bailment.as warehouse men. - 


F 


- 


bw" 
‘ - é : s ^ , x : ^ 4 
e 
Vor. 95.] : . HIGH COURT. 


e. e. 
Reliance was placed on the decision of Lalji Raja and 


sons, firm, -v-, The Governor General of India in Council re- ` 


presenting Bengal Nagpur Railway (1), where the Court 
expressed the view that where the consignee. had refused 
to take delivery. within a reasonable time, the liability 
of the Railway had ceased. -It does not appear however from 
the report whether in that case wharfage or demurrage charge 
was paid. In the judgment there is no consideration of the 
question whether the fact that a contract of bailment could 
be implied from the realisation of wharfage or demurrage 
charges under tHe rules framed under section 470 ).(F) of the 
Indian Railways Act. 


. There is some GN to, this in: a case -decided by the 
Allahabad High, Court- viz. Bengal and North Western Rail- 
way -v- Mulchand (2). In disallowing, the claim for damages 
the learned. Judges observed: — | NOTET 

“The principles governing this guestion are con- 
tained in a clear, statement by Chief Justice Cockburn 
‘in the course: of, the- judgment. in ‘Chapman :v- Great 
Eastern Railway ‚Co. (3). . .The contract of the carrier 

. being not only to carry but, also to deliver, it follows 
that the custody of the goods, as carrier must extend 
beyond the period of.their transit. A reasonable 
time must be allowed for the exigencies'of traffic and 
for the convenience of the consignee to whom delive- 
ry has to be made. And when the carrier is ready to 
“deliver, the. recipient is allowed reasonable’ time, 
and  noniore, to. take delivery. ; But .he cannot 
for his own convenience or by, his own laches extend the 
liability, of the carrier beyond a,reasonable time. In 
_,, .that case, the goods having, arrived at their, destination 
both on the 24th and. on: the -25th of the month, 
were destroyed by fire-on the 27th on which date 
also at a. later our the plaintiff- who, ;was the con- 
signor and consignee;called for the goods. It was held 
that, the liability of -the Company: as- | carriers had 
COASEUL jaba pak aute! No explanation of the delay be- 

* (1) (1950) 54 C.W.N. 90x. pP | 
(2) (1920) LL.R. 42-All. 65k. 
(3) (880) 5 Q.B.D. 278. e 
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Cvm. 07 ' —— .tween the unloading on the m of e e, ind the, 
s — I- .  csOxalled breach- of duty on the gand of May, was" 
he c .". ‘attempted by the . plaintiff Or- required of the de- 
Chhatudull > fendants. ° | [t is clear that the contract of carriage 
0v. ^o r was over.’ "To hold otherwise would be to impose a, 


Union-of India ji 
rt - 


wholly unreasonable burden upon carriers” "ELE 


i 4 1 
A ~ 


Co. x s | 
Das Gupta, J. ~ ^T heir Lordships therefore proceeded to say: i 


$^ "e 


Bich 2 


.. “The Rajlway Company might be yeiondible as 
warehousers, when a somewhat different set’ of consi- 
e derations ` would arise, if any evidence had. been led to : 
show that such an arrangement was either expressly 
or impliedly made. The charge for demurrage does 
“ '' mot necessarily, give rise to such an implication, nor 
^ * would any ‘duty rest upon the: Company’ for breach of 
(i17 “which! they:have been held liable by the' lower appel 
Jate court unus such an E had begin”. 7 


aes T ENS re ae, nuc ES 


= 


~ 


oam With due’ reference to .the' learned judge who decided this 
case, 1 am “óf | opinion that’ they ' ‘entirely ‘overlooked the 
| provisions of the-law ^ under which ' charges for demurrage 
and wharfage: are-realised: As has been. mentioned, these 
charges, are realised under the rules made under section 47(1) 
- (© of the Indian Railways Act for DAE goods on be- 
half of Fue owner. . 


‘Our attention was drawn to the observations made by 
i Zafar Ali, J. in' Secretary of ' State v- Har Krisina Das, Kura 

-Mal, un where his Lordship says: — E 
214 sz It. is not the business ‘o£’ the" Railway" Adminis 
| tration: "to work' as a’ warehouse mian or a bailee for 
- hire. : Tis proper- function is that of a' public carrier 
‘ts and it'is-only, in 'conriection with thé "performance 
> ol its’ duty as‘-a carrier that it is held responsible as 
a‘ bailee.’ The duty as a ‘carrier ‘is ‘discharged on the 
"m -| ‘arrival of the goods‘ at-their destination - it is not 
iF” 2: for the Railway: ‘Administration’ to keep,” he goods 
" ` after that ‘as à warehouseman or a KU for hire.. 
The consignee. on the other hand. 15 ese to take = 

(1) (1925) LER. 7 Lah. 379, 


~ 


e deliveryewithin a time fixed by the rules and if he neglects to do» 


e oa 
Vor. 85] e Ra e HIGH COURT. 
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1 


so the Railway Administration can: claim demurrage and not 
bire”. — - Hu KE. 


~ 


Lal 


In this case aiso- the learned Judges omitted to notice the: 
Provisions of -section 47(1)(F) of he Indian Railways Act and 
the fact that it was under the rules for'!regulating the terms 
and conditions on which the Railway Administration will 
warehousé or retain goods on behalf > of the consignor or 


owner that the charges are realised. . In the face of this it is. 


not possible for the. Railway Company to say that they have 
not worked: as warehousemen..: - > ` 


(C 


I have, therefore, come to the conclusion that the Eastern 


| Railway is liable under the Indian Contract Act as bailee on 


a,contract of bailment for warehousing the goods and is there- 
fore liable for the loss. - > Io x 


In parágraphs g and to of thé' written statement the 
defendant: made the following 'statement: — 

9. The suit consignment was ‘received at destination in 
due course as alleged in the 'plaiht but no one on 
behalf of the consignee having turned up to effect 

: delivery of the same they. were kept in goods shed. 
. There was a heavy shower in Calcuttà on 13.9.51 which 
. not only flooded the goods shed but the whole 
town of Calcutta—a circumstance over which the 

, “Railway had no control . It was ‘Vis Major. The 
alleged damage by wet was apparently due to heavy 

rains and the consignee's own laches and negligence 

w : in not effecting delivery of the consignment when 

. i57 the,goods reached destination and were available for 

© delivery. It was incumbent on the consignee to 
watch and take delivery. The alleged short certi- 
ficate was granted without prejudice -and the Railway 
never admitted its liability for the alleged loss and or 
s'i, damage, in the: damage certificate. 


~ 
? 


10. This ‘Railway took as such care and caution as was 
required of a prudent bailee so long as the goods 
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-z l=- the allegéd loss and or damage... They are also not 
- guilty of gross negligence and laches as falsely 
alleged. - This defendant denies its liability to pay 

Rs. 738/- or any portion thereof, denies-that the 

value of the goods was at Rs. 76/- per waung and 

denies all other allégatiohs.". j igo ces 
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.A some what inconsistent case was- later made weg an 
amendment of paragraph g by:adding the following words: 
_ “This, defendant. ‘further ‘begs ‘to. submit ‘that pu 
consignment was received:at +: destination in;:"STU" 
(Santahar) seals in tact wagon and on unloading -the 
| © contents, -some of -the bales were found-in damage by 
~ -'~wet-condition,and as :such sthis. Railway i$ not at all. 
=~, , liable-for:the-alleged..loss: and/or.’ a M 
was duly issued to all concerned. us eee iac 


- 


"I p* Eastern ;Railway:-could have »proved that'wlien it 
received the goods it. was, already: damaged. there. might. have: 
been some scope for the.argument that the loss had not been 
due to negligence on their part. A part from the ‘fact: that 
the case as originally made in páragraph 9 of the written 


'stàtement,. was "that- the goods -weré damaged when the goods 


were in the goods shed, the Railway has produced no evidence 


to show that the goods, were. already anapa waca it i came into 


' their possession as warehousemerí; ^:.: 01.00 004 


- 
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An these circumstances 1 am of opinion that. the: Plaintiff's 
suit must be decreed for the full-amount of. Rs. Ten: 


a ed we e+ LOL - zx AT NP ; > 


B siould. accordingly make: this: Rule absolute;'set ‘aside the 
order passed by the;learned Courts below and’ order’ that' the 


sult be decreed. Sin costs here and below. Teew 
E p e [pat ` i K T i 5e 
us “Debabrata  Miookerjeoy Ji USE grec eas 5, 
ODE Nx Rulé vido Donum 
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COMMISSIONER OF POLICE, CALCUTTA, & Ors.* 
Calcula: Suburban Police Act, ' 1866, Sections Ir EL 13W kether a 


special constable Kolas ` “Civil "Post" usd ‘the’ State bithin the meahing 


= 


1 


E 


of Section 311 of the Consiitulion of India—WRetker entitled to the privileges 
_ and KC affor ordig hy Article 51T of the. Clkstinilion; qut A 


en. appointed pesi Constable of the - .Clestitboliy |by the 
Commins olice, cutta, under § 2 of the Calcutta S burban 
Police Act, 1 id DAE with KE ren ia a Ec. of a 
Police office was after : some length: óf time asked” tà ‘tendet his rebi nation, 
which he did sot dó; HE thereafter receiv6d an order ade By the ‘Deputy 
. Commissioner of:Police? Calcufta,. discharging ihim. from the. Calcutta “Police 
~ constabulary. He thereupon sent a representation. 149, the Compijssioner of 
Police, Calcutta, praying for an ioe to show cause against the action 
_ taken, against him and, for , ryconsidgration) : of the, ge Ae discharge. 


, This COPAS pd memi ra copio of Po As a last 
‘resort he he has made à EWA las the Hig Hi urt under pou 226 of the 
Constith on of Tndiá for oii poe e RUE ‘for quashing öf 


the ordé of discharge! :^ Ta this'abplication ander Article /226^ the *yblidity of 
the order vf di&tharge has been:challenged dif the givulid thatit tawen 
the provisions: ‘of, Article 3]1-Gládàes:(1),288 (2) of thé-Constitution y >’ - 2 
Held —thgt the Status, ofa 2 Special al Constable. appointed Mi aoe 
of the > Calcutta Suburban Police Act, s PP TRES: IPR çtical Purposes, t the 
sane à as that of an ‘ordinary fliper “o 7 2 ne Police excepting - that he. 
renders his scryides "Without renun on AE irs "he "pays ys for his “OW; 
wuniféim ? that, an óddinhry í Officer sa i ala Polige qo Béihg dh idet 
"to thé privileges and protection granted by Article gtr otthé Constitution, he 


“also is entitled to DOR dana protection gfanted, by. the; said" Article - 


~< a 


tagh although Ni aee nb ah PREGA. Gom coitum oq me agite. 


mporary em : g. i 
RTI = Lol mer ang a : e Kn ^ of a ae 
Suburbari " Poliée Ait co i RENE neverth if older or a El Post 


under wae Bie G$ Wisk: Bengal Wi ees ficani beh of AH .3]1?of the 
CoPátitütion z that it wag only Feasótialjlé arid ice {Hat he ought to“ have 
been allowed; an: opportunity of ae „causé , agaist: the; action tdkéf 
against him pS ee SN Bry,to.th I 33M (1), os 


2 1840.1 ju ong Indi 2. pe^ tu mat ac e a cues fiy pf ian ap, authority Subor nate 
to that by w he was appointed "e 
uere aD tT Ue Perms se fp” Lie gq P 
cU a8, a Givi Revision Case No. 1782.of 1952: « 
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Application under: Aside 226: of: -the ‘Chostivutfhn of., 
India for a writ in the nature of certiorari. — . e 


The materíal facts will appear from the judgment. 


Anil Kumar Das Gupta 25 Jyotish Bose for -the 
Petitioner. 


7 


— - - 


Pan LA Kumar. Das, Senior Government pleader and 
Smriti Kumar Ray Chowdhury for the Opposite patties. 


he damen of the Court was as follows ae 


H: K.-BOSE, J:—This is an application under Article 226 


of the Constitution for a writ in the nature of certiorari for 
quashíng of an order of. discharge, dated 30th July, 1952, 
passed by the Deputy .Commissioner of Police, Calcutta, and 
an order, dated. 18th August, 1952, puce by Eun Commissi- 
oner of Police, p dE 


On 31st March, 1950, the- Petitioner was appointed a 


Special Constable of the'Calcutta Police by the Commissioner 
of Police, Calcutta, únder section 12 of the Suburban Police 
Act, 1866, and hé was vested “with the powers, functions and. 


privileges of a:Police Officer. "Thereafter he.was made a 
Section Leader .of South -Group (1) Alipore--Section Special 
Constabulary with effectfrom"7thr October; 1950. It appears 
that shortly after the appointment ofthe petitióner asa ‘Special 
Constable a representation was ‘made by. some people. of the 


locality on: 19th May, , 1950, “characterising the petitioner. as. 
an: anti-social element and, praying- for-an enquiry against: 
him. - But- subsequently ` on’ 27th “May, 1950, a letter was: 
-written 'tó the"Députy Commissioner of Police by sevefal ` 
other members of the locality tecommending t the petitioner. 


to be a popular and influential man of the locality,” No 


action was however taken. upon. the representation by.the. 


Police Authorities; It'is alleged that -towards: the: sécond 


week of June, 1952, the petitioner was sent'for by. the "Deputy: 
“Commandant of the Calcutta” Special: Cotistabulary atid the 


petitioner was asked to tender his resignation on the ground 
that some representation ; had: been - ‘received against the 


*. ‘ 
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: “petitioneg from cektain persons of the locality; The SORGE 
ner, however, did not tender his resignation. On or about 
the 30th - July, 1952, the petitioner received” an order made 
by:the Deputy Commissioner “of Police’ Calcutta discbarging 
the petitioner from the Calcutta Police Constabulary with 
effect from date, on ‘the ground that ‘he was not likely to 
bécome an efficient tember’ of the Force. A copy of this 
order is annexed’ to the petition and marked B. On 5th 
August, 1952, the- petitioner sent a representation to the 
Commissioner of*Police, Calcutta. praying for an opportunity 
to show cause against the action taken against him and for 
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reconsideration of the order of dischafge. ‘It was further ` 


pointed out in this representation ‘that in making the order 
of discharge the principles of natural justis had been 
violated. 


The said representatioti was, however, rejected by the 
Commissioner of Police by his order, dated the 18th August, 
1952. A copy of this order i is annexed to the petition and 
marked D. ` 


The — challenges the 'validity of the order of 


discharge, dated the 30th July, 1952, on the ground it contra- 
venes the provisions of Article 311, , clauses (1)and (2) of 
the Constitution. 


Mr. Anil Kumar Das Gupta, the learned Advocate for 
the petitioner has submitted that the order of discharge is an 
illegal order a$ it was made by an authority- subordinate to 
that by which the petitioner was appointed. and inasmuch 
as, the said order was: passed without giving the petitioner a 
reasonable opportunity of. showing cause, against the action 
proposed to be taken in regard to him. According -to Mr. 
Das Gupta the petitioner while holding the .office of a Special 
Constable was holding a civil post under the State of West 
Bengal within the meaning of Article 311 of the Constitution 
and consequently the petitioner is.entitled to the benefit or 
protection. afforded ae Article 311 .clauses ( a) and u i the 
Constitution. . -  -^ 
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Mr. Smriti ' „Kumar Ray Chowdhury. the _learnadl. Ad. 
yocate for. the respondents . has on the other hand Submitted ' 


* 


that Article 311:has no application to the case of the petiti- 


oner. Iti is pointed- out'by Mr., Ray. Chowdhury, with. refer- 
ence to the counter affidayit, affirmed by _ the Deputy 
Commissioner. of Police that the. Calcutta Police Special 
Constabulary is purely a voluntary. non-communal and non- 
political organization which has been formed, with the object 
of checking | rowdism and Jawless. activities by. assisting the 
order ir in. . the city. and its. suburbs, and the PAE E do not 
receive any, remuneration. whatsoever from the Police 
Administration, and they are. required to purchase. their 
uniforms at their own cost, as the organization is a voluntary 
one. Consequently the petitioner cannot be regarded as a 
person who isa member ofa civil service of-the State of 


"West Bengal or'as bolas Civil Post undér the State of 


West peer ' s 


ita dppears tot me e that the contention of Mr. Das Gipia 
is correct. 


Section 12 of the Calcutta Suburban Police Act (Bengal 
Act IF of 1866); is as follows : (— 


“The Commissioner of Police i may of his own authority 


appoint paca police officers to assist on any temporary 
emergency.” Section 13 of the Act is as follows :— 


“Every Spécial Police office’, .So ippointed shall have 
the samé powers; privileges and protection and shall be liable 
to petform the same duties, and shall be amenable to ‘the 
same’ penalties and be subordiríate to thé safe authorities 
as die ordinary officers of Police”: 


It is P diens diat the Status of a special E 
appoirited under section’ 12 of the Act is for all practical 
purposes thé sarne as.that of an ordinary officer of the police 
forcé excepting. that he renders his services without remun- 
eration: and. ke pays -fòr his: own’ uniform. Section 13 
confers orf the petitioner the game powers, privileges and 


. ptotéctign which are availablé to an ordinary police officer. 
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There is no doubt that, an ordinary Officer of. the regular 


police force is entitled to the privileges , and: protection : 


granted by Article 311 .of the Constitution. That , the 
members of the regular police force of Calcutta -are members 
of a civil service funder’ the State of West ‘Bengal or are 
persons, who hold civil posts under the State, admits of 
no doubt. The words “civil seryice’ ' and. “civil post” are 
used in contradistinction to Service in, or post under the 
“defence forces”. of the Government of India. Iti is true 
that the petitioner ‘does not” belong. to the cadre of any 
regularly constituted service. His office of a a special constable 
continues, so long as the’ ‘temporary emergency within the 
meaning of section 12 of the Caléüittá Süburban Police Act 
continués. But he is *ri&vertheless holdet, of a civil post. A 
discuissiott of the meaning of thë expréssion | “civil post" is 
to be found in the cade of Md. M. Quidwai V. Governor 
General in Couricil (1) 


i Mr. Roy Choudhury, bas however dur my attention 
to the cases reported in Mangal V. State of Púnjäb (2) and 
Kumaran V. State of Travancore Cochin (3) but I do not 
think that the cases are of any assistance to him. 


It appears from Phillips Constitutional law (of Great 
Britain and Commonwealth) (1952 ED) P. 246 that the follo- 
wing definition of the “civil service" has been suggested for 
general purposes : “the -body of officials in the service of the 
Crown, who discharge duties belonging to the exercise of the 
King’s Executive powers but not being members of His 
Majesty's naval, military -or air forces and not being thé 
holders of political offices" (Mustoe, Law and orgahisation 
of the British Civil Service, Page, 26f ` 


In the tase of Kartar Singh V. Staite of Patiala & East 
Punjab Statés Union (4) it bas been held that an employee c on 
the cohtingency staff is hot a péredin in Whose case thé 


. (y [1953] A. I.R. All 17- 
2) [1952] A.L.R Pun. 58 . 
6 [1952] A.I.R. Travancore-Cochin 264 
4) [1955] A.I.R. Pepsu 25’ 
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Provisions of Art. 311 of the Constitution will apply, Bat the 


position or status of the petitioner differs materially from an 
employee on the contingency staff and'hence this deasa 


also is of no assistance to the petitioner. 


It has also been submitted by - Mi. Smriti Kumar Roy 


Chowdhury that a person not entitled to any pay or remun- 


eration for services rendered by him cannot be said to be 
holding. “a civil post” within the’ meaning of Art. 311 of the 
Constitution. - I am unable to accede to this contention. As 
pointed outby Mr, Anil Kumar Das Gupta, the following 
passage in Phillip’s Book ‘on Constitutional. Law (1952 ED) 
page 245 has a material bearing on the point at issue— : 


“There is no ormat definition- of” Crowa Servant 
“though we may „say that generally he is appointed by or on 


| behalf of the Crown to perform public duties which are 


ascribable to the Crown ; usually, but not necessarily, he is 
paid by the Crown out of the Consolidated Fund or out 
of monies voted by Parliament. He may serve without pay 
and modifications must be made for servants of the Crown 
in Dominions and Colonies’’. 


So, the mere fact that the holder of an office under T 
Government does not get any remuneration, does not: make 
him any the less a holder of a "Civil Post" under the 
Government. 

The definition of the expression “Public Officer" as given in 
section 2, clause (17), sub-clause (h) -of the Code of Civil 
Procedure, 1908, shows that: payment by the Crown or 
Government ofsalary or remuneration or commission for 


. the performance ofany public.duty is no doubta test for 


determining whether thé. officer is a Public Officer or not, 


-but it isnot the,sole test. The various sub-clauses (a)-to (g) 


of:caluse (17), section 2 of the Code indicates that a person 
will be regarded as a Public Officer if he answers ‘the descrip- 
tion given in those various clauses, no matter whether he 
receives any pay ornot. Thus an officer ofthe Crown Or 
Government whose' duty it is as such officer, to prevent 


- offences, tc give information of,offences, to bring offenders 


. 
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_ to justice or to protect: the. public <health, , safety. or conve CIVALA 
“ nience [Sub-clause (f) of clause 17:of section.2 of the Code | Tose 
of Civil Procedure] will be regarded as a Public Officer, even wm 


if'he does not receive any pay or ‘remuneration for the perfor- Brojo Gopal Sarkar 
e mance of his duties. Ín my view this contention Of Mr. Conon wee 
Roy Chowdhury has, no ‘substance. f this contention: is , Police, Calcutta. 
actepted as correct then even an Honoraty Magistrate cannot 
be regarded as a person holding a civil post under the State. 
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It will bea curious position indeed, if a Special: Pólice 
Officer appointed: ündér section 12 of the Calcutta Suburban’ 
Police Act remains subject to all the.penalties or punishments 
which can be inflicted on ordinary police officers for 
remissness.or neglect of duty, but he is «deprived of the 
ordinary privileges and protection which are available to an 
ordinary Police Officer, including the privilege or protection 
afforded under Art. 311 of the Constitution. 


| A removal or dismissal from «thé office of a Spécial 
Constable may have the affect of casting a slur on the 
^ character of the officer concerned or may affect him materially 
In respcet of any other office which he may be holding under 
the Government orand any other employer. It is therefore 
only reasonable and proper that he should have an opportu- 
nity of showing cause against the action proposed to be taken 
against him. . 

Now what sort of opportunity is to; be given to a civil 
servant is clear from the decision of the Privy Council in 
High Commissioner for India v. I. M. Lall (1), which has been 
approved of and followed by the Supreme Court of India in 
the case of P Joseph John v. State of Trivancore-Cochin (2). 
It is not disputed by the learned advocate forthe Respondents 
that no such opportunity was given to the petitioner in the H 
present case. 


It has been held that the word "discharge" has the same 
connotation as "removal" and should be construed, so as 


(D L.R. 75 LA. 225; 25 C.W.N 761 
2) [1955] S.C.A. 85 
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o ba includéd: within the term “dismissal”: Ramesh Chandra’ 
y. Stare of West Bengal a. zx 7 ar 
£9 tpi X M LR E 


At i is conceded tl that. the petitioner h bas been discharged by an 


aJ mast aa 


authority subordinate fo th “that by which he ` was appointed. 


Thi Was. c clearly contrary to the. provisions, of Art. 311 (1) of 


res 


the, Constigution.: S “State of Bihar V. V. Abdul Majid (2 .). 


In my view this petition must succeed. The rule is accor- 
dingly, made-absolute and the. orders dated the 30th July, apr 
and-18th August, 1 1952, are quaghed. In the, circumstances o 
this case, I direct - that. each, party.v will bear his own cost 2 
this applicatton. 


P. K. D. | Rule made absolute. 
m 13 A, > i RN dii: x dn Tp [1 
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(3) [1953] A.I.R. Cal. 188 
4) M954].A.LR. S.C.A. 245—047) > , 
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A pplication for amendment of an applicatién for ‘execution—Cwil Procedure 
Code, Order XXI, Rule 17, and Section 15r, where applicable—Signi- 
ficance of the expression “an application for-execution, to the proper 
| Court in accordance with law**—Application to take step in aid of i 
` execution of a decree within the meaning 'of Article 182° of the Indian 
Limitation Act. | l i a . ; i 
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Application for executioñ of a decree which was passed on 5.6.50 and 

„which provided among other things for payment of a certain sum of money 
` was filed om i4-5.53. In colurih 11 of the ‘application “iri stating the mode . 

in which the’ assistance of the Court was required” the applicant stated 

that he wanted the money to be realised by attachment and sale of ‘a house 

at No. 91/5, Upper .Chitpore Road which was situate outside the juris- 
diction of the-Court-in which the application-for execution was filed...The 
application for -execution ‘was registered and -service -of notice under +’ 

Or. XXI, Rule 32, C.P.C., was ordered. - Thereafter the Court passed an n 

order asking the decree-holder to apply for transfer of the decree to- the 
-Court within whose jurisdiction the house at. No. :91/5,. Upper. Chitpore NE 
Road was situate. But the decree-holder did mot file an application for rs: 
transfer -of the Ceaee but filed an.application for amendment of ‘the appli- : : 
cation for execution, mentioning Or, XXI, Rule, 17, :and Sec. 151, C:P.C., 
as the provisions of. law` under which he applied for amendment of the 
application for -execution;..-By the amendment the.decree-holder sought to 
put a different property situate within the jurisdiction of the Court ‘in 
Place -of the -house at. 91/5, Upper Chitepore Road. The application for 
amendment, in spite of the opposition of the judgment-debtor, -. was 
allowed by the Court below. 1 E 
i jd The view of the Court .below that the amendment sought for was not 
material, was held by the High Court to be entirely, wrong. ‘The substitu- Pg 
tion of a property situate within the jurisdiction of the-Court for. property 7 
situate out-side its jurisdiction was held.by the High Court to.be a: material 
` amendment in as much as without this substitution the, application -for 

execution was bound to fail- ` 
tb lm roo ; P" i $ 
~ As regards the question whether the. Court below had jurisdiction to 

allow the amendment under Or. XXI, Rule 17, or under Sec. 151, C.P.C. 

The High Court's view was, that, if the. Court. below. had on. the. date the 


t Civi] Reyision Case No, 2561 ‘of 1953. - T 
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Civil. wpplication for execution was filed allowed the defect. t be remegied then 
= and there or had fixed a time by which the decree-holder was te remedy 
1954- it and the defect had been remedied within the time fixed, tM ird 
i j dance with law presented on the 
N dra» Chandrafer execution would become one in accordan th 
xd Sett date on which it was first filed. The direction given by the Court below 
v. to the decree-holder to apply for transfer of the decree was given long after 
a m e application for execution had been .registered and service of notice 


under Or. XXI, Rule 22, C.P.C., had: been ordered. The High Court 
held that the Court below had no jurisdiction to act under Or. XXI, 
Rule, 17, C.P.C., after the application for execution had been registered and 
service of notice under Or. XXI, Rule 22, C.P.C., had been ordered. The 
High Court also held that there was no case bere. for exercise of Court's 
power under Sec. 151, C.P.C. - : 

The High Court held that, if the application for amendment was filed 
wtihin three years from the date of an application for execution to the 
proper Court in accordance with law or within three years from the date 
of an application to take some step in aid of execution of the decree, the 
application for amendment could properly be granted inasmuch as the 
application for amendment amounted in substance to an application for 
“execution presented on the date on which the application for amendment 
was filed. i ` 


“a 


That the original application for execution was an application to the 
proper Court is clear because it was filed in the Court which passed the 
decree. 


An application for execution is an application in accordance with law 
only when it is such that the Court can issue execution thereon. 
But in the present case the property against which execution was sought 
by the original application for execution being property situate out-side 
“the jurisdiction of the Court in which the original application for execution 
was filed, the Court in which the original application for execution was 
filed was not in a position to issue execution upon the application. There- 
fore the original application for execution was not an application in accord- 
ance with law. à 


hm 


As regards the question whether it was in the present case an application 
to take some step in aid of execution within three years preceding the date 
on which the application for amendment was made, in the original appli- 
cation for execution the decreé-holder also applied for issue of a notice under 
Or. XXI, Rule 22, C.P.C. ‘Therefore there was an application for a step 
in aid of execution on the date on which ‘the original application for 
execution was filed. The application was for amendment, which in the 
present case really amounted to a fresh application for execution with a list 
of properties situate within the jurisdiction of the Court, having others 
been made within three years of the application to take a step in aid of 
execution, it was held by the High Court that the application for amend- 
ment had been rightly allowed by the Court below. 
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* Application by the Judgmentdebtor under Section 115 Civil. 


— 


of the Code of Civil Procedure. - 1954. 
. ‘ . gendrae Ch dra 
* The material facts will appear from the judgment. RM 


Binayak Nath Banerjee and Sudhir Kumar Acharya for cee unda 
the Petitioner. : ; Sett 
\ = 


Shyama Charan Mitter for the Opposite party. 
The judgment of the Court was as follows: — 


K. C. Das Gupta, J. :—The question for decision in theDecember, 25. 
case is whether the learned Subordinate Judge, 24-Parganas 
acted without jurisdiction or irregularly in the exercise of his 
jurisdiction in allowing an amendment of an application for 
execution, A suit was instituted by the Harendra Chandra 
against several persons including Nagendra Chandra Sett 
and Janendra Chandra Sett for partition of different 
properties... Final decree was passed in that suit on the 5th 
June, 1950. That- decree provided among other things for 
payment of Rs. 790/13/- as owelty. money to Janendra 
Chandra by Nagendra Chandra Sett. _ Application for 
execution of the decree for this amount was filed in 
the ' 6th Court’ of the: Subordinate Judge at Alipore, 
24-Parganas on: the 14th of May, 1953. In column 1I of the 
application in stating the mode in which the assistance of the 
Court was required the applicant stated that he wanted the 
money to be realised by attachment and sale of the immovable 
properties mentioned in the Schedule. The Schedule mentioed 
only one item of immovable property—the house at No. 91/5, 
Upper Chitpore Road, which was beyond the jurisdiction of 
the Subordinate Judges Court. ~The application was, however 
registered and notice under Order 21, rule 33 of the Civil 
Procedure was ordered. ‘Thereafter, on the 26th June, 1953, 
the Subordinate Judge passed an order in the following words: — 


“As'the property sought to be attached is out- 
said the jurisdiction of this Court no attachment can 
be effected directly by this Court. Decree-holder to 
apply for the transfer of the decree by the ist July, : 


1958". . > 
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Civil.. TE On the 29th Juné; 1953 fie. decree-holder filed an applica? 
ij. ` tion for amendment, but not fot" transfer of the defree. Ins' 
Sw- p <tead he applied mentioning Order 21, Rule 17, and Sec- 
uu tion 151 of the' Gode of Civil- Procedure as. the provisions *of 
; Jaw’ under which he’ applied for amendment of the application 
Janendra hari execution by putting in place of the property mentioned 
C. Das nubis, yin the Schedule a different property which was within the 
jurisdiction of the Subordinate- Judge's Court. The judgment- 
debtor objected to the prayer for amendment. ‘The learned 
2 Judge, however overruled this objection- and'. allowed: the 
amendment. In allowing the amendment*the learned Sub- 
ordinate Judge stated : — i 
"It: may bè that a materias amendment of an 
'execution- petition: cannot be- allowed after the 
period- of limitation: expires; But furnishing a list 
of fresh: property is not- a- material amendment when 
"ML. the application” for; execution: is otherwise in accor- 
: dance with law when presented". 
$ ^p have no’ doubt whatsoever that- dfe: learned Subosdinaté 
^ Tudge'is 'entirely wrong in thinking that the. amendment sought 
for ‘was not- material Without- the amendment the Subor- 


dinate Judge's:Coürt was: not-in a- position to execute the decree. 
After. the amendment the Subordinate Judge would be in a 
position to execute the decree. The substitution of the pro- 


perty within the ‘jurisdiction of the Court for property outside 
the jurisdiction. of the Court where without this.substitution the - 
application. for execution was bound to fail: cannot be treated as 
an amendment.of no- substance. 7 l 
The question still remains, whether, though the reason 
 given.by. the Subordinate, Judge for allowing the amendment . 
cannot be accepted, the amendment was rightly allowed in law. 
"The first question. | for consideration 15 whether the learned. 
Subordinate Judge had jurisdiction to allow the amendment 
under Or. 21, r. 17 of the Code of. Civil. Procedure. Order 21, 
rule 1. provides. that: 


S "On: receiving an: application for the execution 
à - Of a decree as provided by rulé 11, sub-rule (2), the 


~ 
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e Court shall ascertain: whether such of.the.requirements 
of rules 11 to 14 as may be applicable to the case have 
been complied with; and, if they have not been 


complied with, the Court. may reject the application, 
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or may allow the defect to be-remided then and there inen dra bandi 


.' or within a time to be fixed by it. 


visions of sub-rule (1), it shall be deemed to have been 
an apphcation in accordance with law and presented 
on the date when it- was first LE 


If, tlierefore, the learned Subordinate Judge had on the 
date the application was filed allowed the defect," namely, the 
mention of property in the Schedule outside the jurisdiction of 
this Court, to be remedied then and there or had fixed a time 
by which the applicant was to’ remedy it and the defect had 
been remedied''the ‘application would become one, in accor- 
dance with law and presented on the date when it was first pre- 
sented, namely, on the rsth May, 1958. The learned Subordi- 


nate [udge- did: not, however, take any action under Order 21,: 


rule 17 of the Code of Civil Procedure. The direction by him 
to the decree-holder to apply for transfer of the decree on the 
ist of July, 1953 was made on the goth June, 1953 long after 
the application had been registered and action taken upon it. 
It has been held;in a number of cases that after the application 
for execution had been registered and action taken on it, it is no 
longer open to the Court to take action under Order 17, rule 1. 
In Asgar Ali v. Trotlokya Nath Ghose (1) a Full Bench of this 
Court had to consider a case where the application. for. execu- 
tion did not contain a list of property when. presented. It 
was held that though the application was one within the 
meaning of Section 230 of the Code of Civil Procedure, 1882 
no'amendment could be made after the application had been 
admitted and’registered: Petneram, C.T. and :Prinsep and Pigot, 
JJ. held that'-unless: the action was-taken for allowing the ap- 
plication to be amended then and there or within a time fixed 
by the Court it was no longer open to the Court to grant amend- 
ment under Section 23% which corresponds to the present 
Order 21, rule 147, of the Code of Civil Procedure. 


(1) (1890) IL.R. 17 Calc. 639 (F.B.). 


-Sett 


(2) Where an application is amended under the prog, ç, Das Gupta, J. 
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Civil. It must, therefore, he held that the learned Court had» no 
1954. jurisdiction to amend the application under Order 21; fule 17, 
Macon Pee C.P.C. It is equally clear that there was no case here for 
ii Sett andra, (rcise of the Courts power under its inherent jurisdiction* 
puede Chandra UP der Section 151 C.P.C. 
Sett 


K. C. Das Gupta, J. 


If, however, the application for amendment was filed 
within three years from the date of the application to the 
proper Court in accordance with law or any application to 
take some steps in aid of the.execution of the decree the appli- 
cation for amendment must be held to have bten properly al- 
lowed; for in substance the application for amendment amoun- 
ted to an application for execution presented on the 29th June, 


1953- 


That the application for execution that was filed on the 


14th of May, 1953 was an application to the proper Court is 
. clear because it was filed in the Court which passed the decree. 


The question is whether it was an application in accordance 
with law. If the question what makes an application "in ac- 
cordance with law" was res integra, Y would ask myself the ques- 


tion why the legislature used these words, “in accordance with | 


law' after the words 'proper court'.. The proper answer to this 
question, in my opinion would be that the legislature thought 


dt right that where a decree-holder had been diligent enough to 


take serious steps for executing the decree he. would get a fur- 
ther extension of three years from the final order passed on his 
application and but only if the application was a serious ap- 
plication and not a make believe application. Unless an ap- 
plication-is such that a Court can order execution thereon, it 
cannot be said to be a serious application. The answer to the 
question "when can an application be considered to be in. ac- 
cordance with law" would therefore “be that an application 
should be held to be in accordance with law omly when it is 
such that the Court can issue execution thereupon. 


The question, however, is not res integra. In Asgaralt’s 
Case (r) that has already been mentioned the Full Bench 
pointed out that execution could not proceed in the case as 

(1) (1890) LL.R. 17 Calc. 631 (F.B.). 


Vor. 95.] * ; 
: - 
@ ; 
; thefe was no list of properties. In Gopal Chunder Manna -v- Civil. 
- Gosain Das Kalay (7) the Full Bench had to consider the ques- 1954 
tion whether an application for execution which did Dot, Mic ORUM 
fontain the right number of suit and the date of the decree ^9 7$. 


Was in accordance with law. The Full Bench accepted as 


y. 
: . . . . anendra Chanda’ 
correct the view expressed by Banerjee, J. in his referring order! Sett 

that though there was some i 


ar BIO) nformality in the application, the. C. Das Gu pia, ] 
application, should be held in accardance, with law as there e 
was no material defect therein. In discussing what was a 


"material defect" his Lordships referred to the observation 
of Princep, J. in the case of Asgar Ali -v- Troilokya Nath 
Ghose (2), that as the application did not contain any list of 
property no execution could be taken the 
material defect and also to Princep, J’s observation in Gopal 
Sah -v- Janki Koer (3), where an application was found to 


materially defective and therefore not in accordance with law. ' 
Princep, J.’s observation was : — 


HIGH COURT. > owe = 


reon owing to its 


“One of the errors committed by the decree-holder 
was in misstating the amount of his decree in a les- 
ser sum than he was given, and the Subordinate 
Judge has consequently limited the execution to 
that smaller sum. If that had been the only defect 
the decree would have been capable of being executed 
for the smaller sum. But in other respects, which it is 
unnecessary to mention, the application ‘failed to 


comply with the requirements of Sections 295, 236, 
237 and 238”. 


It is clear from this referring judgment that his Lordship 
considered the application for execution to be one in accor- 
dance with law in spite of the formal defect inasmuch as it 
was possible for the Court to issue execution thereupon. As 
already stated all the judges in the Full Bench agreed with 


the conclusion and the reasons given by Banerjee, J., in his 
referring judgment. 


(1) (1898) LL.R. 25 Calc; 2:15. ^ ' 
(3) (1890) LL.R. 17 Calc. 631 (F.B.). 
(3) (1895) LL.R. 3$ Calc. 217, 


Na s 
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Civil. «in a much later case in Pitambar Jana -v- Dinan Gilchait 

1954. (1) the Court held that an application in which there were 

ner omissions with regard to the amgunt of interest to wlsch the 


en" Ta decree- holder is entitled and with regard to thé amount of costs 
to which ‘the decree-holder is entitled was in accordance withe 
Jaw. -After referring - to the ee cases, Suhrawardy, J., 


— t words : 
yp Gu pta, ; oncluded in these 


mada “Chandra 
Sett 


. P "On a consideration of the cases to which I have 
made reference and the other cases which have been 
cited at the bar, the conclusion to which I have arrived 
is that the expression "in accordance with law" 
in Article 182(5) should be taken to mean that 
the application though defective in some particulars 
was such upon which execution ‘could “be issued. 
If the omissions were such as to make it 
impossible for the Court to issue exécution upon it, 
as was the case in Asgar Ali -v- Trotlokya Nath Ghose 
(2), where the list of the properties to be attached and 
sold-was not supplied with the application for execu- 
tion; it should be held that such an application is not in 
ee, accordance with law. But where the application is 
such as to enable the Court to take further steps in 
execution it cannot generally be said that such an ap- 
plication, if not defective in material and substantial 
E matters is an application not in accordance with law. 
sueta In the present case there was no bar tó the Court 
levying execution for the lesser sum claimed by the 
decree-holder and in this view I hold that the applica- 
tion made by the decree-holder on the 25th August 
1923 was an-application in accordance with law and 
. therefore the present application of. the decree- holder 
; is not barred by limitation". 


In a recent decision in the case of Sm. Akshay Kumari Debt 

-v- Nalini Ranjan Mukherjee (3), Das, J., has followed this view 

-0f the law, viz., that where the application is such that execution 

can proceed it is an application in accordance with law. The same 

view has been taken in the Allahabad and Bombay High Courts 
(1) (1926) I.L R. 53 Calc. 664. o l l 

(2) (1890) LL.R. 17 Calc.'631i (F.B.). : x 

(3) (1950) 54 C W.N. 815, 


- 


. 
6 , ‘ 
è dE : $ 
e VOL: 405.] ( "| '^,HIGH COURT! ' o0 271 
; : i | 
in.several.cases of which mention may! be made of the recent Civil. 


i 1 = .* x aus a) r t i J - 
roases Of Gopal’ Parsharam' INamjoshi +V? Damodar’. -Janàrdán 1954. . 


Bhagwat; (1) rand. Munnu Chamar -v- Hari Narain (23). In nie 
my opinion it must be taken ito be settled law that in order a 
that an.-application ‘can ‘be: considered! ‘in ‘accordance with law, nen di ee 
within the meaning of Article 183 of the Limitation Act it must Set, —- 
be such that execution can proceed thereupon. As on the, 
present application it was. not: possible for: the Court/-to issue 
execution ‘that application was not in ‘accordance with law. 
It is “next. necessary. to corisider»'whether'thete was any 
application to :také some ‘steps in ‘aid © of’ execution within 
three, years preceding. the date.on -which ‘the application for 
amendment: was inàde:.. In his referring; ordér in Gopal - 
Chandra Manna -v- Gosain.-Das Kolay -'(3);' Banerjee, J., 
expressed the view: that-even.if-the earlier-"application of the 7th 
of: July, 1891. was. informal and defective ^as'"an'idpplication 
for execution :of. decree, it. was at'any'rátejas pointed'out by 
the learned vakil fon the. respondent; ai:applicátion to'take 
some steps in aid-.of -. execution, -that“is“to say, ‘to issue a 
notice: under :Section 248:'of the: Code: which was: here neces: 
sary, the.decree having been passed. more tharione year before". 
n ` Reference, «may. «also: be. made ‘to the'decisions of the 
Allahabad: High Court in: the cases of Behari Lal y! Salik Ram. 
.(4) and Dhonkal Singh w.: Phakkar_ Singh (s).^-In'the earlier 
case the application that was made for executing ' the’ decree 
did not state the mode in which the assistance of the Court 
was required.-whether by. arresé/ and?'-imprisónment of the 
judgment-debtor or by attachment of the property, but prayed 
for that the Court would ‘under Séctiom-216 of'the Code of 
Civil Procedure, 1859 issue a notice to the judgment-debtor to 
show. cause /why:the decree should not be executed against 
him. A notice was issued on him on the 28th March, 1875. It 
was held that the application was one to enforce or keep in.. 
force the decree and that limitation should be computed from 
the date the notice to judgment-debtor was issued. In Dhonkal 
Singh v. Phakkar Singh (5) a Full Bench of the Allahabad 


` C. Das Gupta, J. 


“ 


* (1) [1948] A.LR. Bom. 353. 
(a) [1946] LL.R. All. 856. 
(3) (1898) LL.R. 25 Cal. ngu. É | 
. 4) (1878) LL.R. 1 All. 675. E | L 
(5) (1893) LL.R. a5 AH 84, 
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. 1945: High Court again held that the issuing of a.motice under 
; EE Section 248 of the Code s d 1893 E : me 
t ‘starting -"point for limitation under . Art. 179 Cl. (5) o 

a die ee Schedule (ii) of the Indian Limitation Act, 1877, whether 

Chandrasuch notice is issued on a valid or on an invalid application 

——' ’ “for execution, -- > Tee i v l 

K: LC. P . EE ME uz e kn : PM: 

OAM a p orespectfülly agree with -the-view taken in the cases and 

hold that an application for notice under órdev XXI, rule 22 of 
the Code. of Civil Procedure will be a step in aid of execution 
within the meaning of Article 183 of the Limitation Act, 
.. ln the present, case we find that on the 14th May, 1953 ori 
which the application for execution was:filed the decree holder 
also filed an application for issue of notice under Order XXI, 
Rule:33 of the Code of Civil Procedure. This, in my opinion 
wasan application for step in aid of execution and conge- 
quently a fresh application for execution would be within time 
if . filed -within three years from the 14th May, 1958. The 
application for amendment really amounted to a fresh appli- 
cation -for execution’ with a list of properties within the juris- 
diction. of the Court, and having been made within three years 
of the application; to take steps in ald of execution wàs within 
time. -.Y have, therefore, - come to the conclusion that 
the learned Subordinate Judge acted. rightly in allowing the. 
amendment. jew i | 


Janendra. 
aee vi Set 


pre rond T e ne . ae | E u 1J 3Jhn ~ 
.^. The. Rule. is, therefore, discharged with cost#11u po" 
DE e ok - te pi wx 
ND p. iode g MP 103d5b-Y1911, , 
^. -Debabrata Mukherjee, J. :—I agre. | ^^ : ^ € 


L 


~ 


Eo gen a . Rule discharged. 
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ose zu | APPELLAT E Civit: ; 
wu. Sethi uris dispar ias GARE I 
y t bi eH 1 "m a ae "D [ (* . un 7 i : -` 
Dur diei Mr. Justice P.N. Mooketjee. | 
= " 5l wy = -t 257 gu" aos Mls z ? 3 : 
A TA, Tr" "uL M - 5 ^ Civil. 
ri >. 0 SAYED ALI MISTRI & Ors. ee 
-n Caa dedos go e sa! Uie a de aM -* 1955, 
: J i , : angas 
4 1 L| t lá y r - Ton an 1 
-"KAYEM ALI SHEIKH & Ors.* _ January, ro & 25. 


Benefits of a Contract, assignability epus “upon Uhom lies—Contrai y 
dntention-—Express ‘and ‘implied—Absence of -the phrase “hens, 
assignees, administiators" in the contract, effect of. 


Benefits; of a contact, generally speaking, are . assignable, subject, of 
coursé, to the Rule of a contrary intention to be, found in Section 40 of 
the Indian Contract Act and Séction '23(6) of the Specific Relief Act. The 
onus is undoubtedly: on the person who pleads against assignability and 
he has'to discharge it by proving thé contrary - ‘intention. "This contrary 
intention may be expiess as to be found in the second part of thé Proviso 
fo Section 23(6) of the Specific Relief Act; it may also arise by necessary 
implication, ' and ‘one recognised illustration of this latter class is to be ` i 
found ‘in what ae usually known as ““persorial ċönüiacts!” or contract 
depending upon :4;the learning, skill,- solvency ‘or any' personal qualifica- 
-tion? of the assignor or the. paxty to the contract,: from: ‘whom the bene- 
fits of the contract aie claimed under , the, párticular-assignment: - The 


mere absence of, the phrase ‘heirs, assignees, administrators;’. does not 
afi&e such implication. RT " 


2 ^ { -i 13x X 
‘ ` - ‘ai - - a al? 
i a 1 e T i a a? 4 i ii 


UM jay aii v. Chinu Munnswami Nayakar (2), Vishweshwar 


Navsabhatta Gaddada v.: Durgappa . Irappa . lea hee Sital re g v. 
Luchmi Pershad inet (3) į referred deos Dt i 


oiy ht 2 ü = 


" ^ Appeal by, the plaintifs. um * T oun. Lr dms ud 


The material facts will appear from the deinen. 


= 


r 
rm M -— 


i Syama. ‘Charan Mitter for the Appellant m 
^ Bhabesh Chandra, Mitter, and -Bejoy: Kr. Pid for the 
respohdents., kah sf a als d cup vien p E sb e 


L C The judgitent of the Court was as. follows s Sit ode ain 
PE Appeal from ‘Appellate Decree No. 172 of 1950 against the decree, of 
nes ‘S. Chatterjee,’ Sub- Judge. ist. Additional Court of Zilla 24-Pargans, dated 
tht 29th November, 1949 reversing the detree of ‘Srée 6. Kumar, Munsig : 
and Court Alipur, dated the- soth' September, 1948: = v 
.Q) (1928) 48 C.L.T, 125. wee Eu 
.. @) [i949] ALR: Bom. 39. aa 
- (9) (889-DAR "Ge EA dag 570^ ; 
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P. N. Mookerjee, J. :— This appeal arises out of a suit 
for specific performance of a contract of re-sale of land. The 
plaintiffs who claim to be assignees from the Original Vendor 
(who was the intended vendee in the agreement for re-sale) 


- Kayem All Sheikh and who succeeded, before the trial Court are the appellants 


January, ro & gs. before me and their “grievance is that their suit has been 


wrongly dismissed by the lower Appellate Court. 


The relevant facts, ledding upto the present litigation, 
are not now in dispute and they may be shortly stated as 
follows: — ; 

Proforma defendant No. 3 Pear Ali Khan was the original 
owner of the suit properties. In December, 1941, he sold the 
said properties to defendant No. 1. Sabjan Mondal for 
Rs. 250/- by a kobala dated the 1st of that month, and regis- 
tered on the gth. On this last mentioned date (gth), there 
was a simultaneous Ekrarnama, or agreement for re-sale, 
Ext. 7, executed and registered by the vendee, Sabjan Mondal, 
in. favour of the Original Vendor Pear Ali Khan, the relevant 
stipulation being that Pear Ali returned or paid back to Sabjan 
the said sum or consideration money of Rs. 250/- in the month 
of Chaitra of any year within 1354 B.S., Sabjan, (defendant 
No. 1), would be bound to reconvey the suit properties to him 
(Pear Ali). On February 16, 1944, Pear Ali instituted a suit 
(Title Suit No. 45 of 1944) against Sabjan Mondal and_ the 
present defendant No. 3 Kayam Ali ‘Sheikh, in whose favour 
Sabjan had executed a Kobala in respect of the present suit 
properties on December 22, 1943. The suit was decreed by 
the trial Court on March 8, 1945, but, on appeal by the defen- 
dant Sabjan, it was dismissed on the ground that there was 
no valid and effective tender of the consideration money in 
terms of the agreement for’ re-sale (Ext. 7. This was on 
December 11, 1945, but, in the meantime, on the strength of 
the decree of the trial Court in his favour, Pear Ali had sold 
the suit properties to the present plaintiffs Syed Ali Mistri and 
Momena Bibi by two Kobalas, dated March 14, 1945, for a 
total sum of Rs. 400/-, out of which he deposited the sum of 
Rs. 250/- in favour of Sabjan Mondal in-the Title Suit, re- 
ferred to above for getting the r&conveyance in terms of the 
decree of thé: trial. Court. On dismissal of the suit at the 


e Vor.e95.] NIGH COURT. 


oe @ 


appellate stage, the said deposit was withdrawn by Pear Ali 
and, thereafter, the plaintiffs made a fresh tender of the said 
amount (Rs. 250/-) to the defendants (Nos. 1 & 2) in Chaitra, 


Civil. 
81945. 
Sayed bis Mistii 


1353 B.S. and asked for a re-conveyance under the Ekrarnama, DEUS kh Aii Sheikh 


Ext. 7 and this having been refused, the present suit was 


.brought on April 12, 1947. 


The suit was ‘decreed, by the trial Court, but, on appeal 
by defendant No, 2 Kayem Ali, it has again been dismissed by 
the lower. appellate Court. Before the lower appellate Court 
only two points appear to have been urged in support of 
defendant No. 2’s appeal, viz. (1) that the right to get-a re- 
conveyance under the Ekrarnama, Ext. 7, was a mere personal 
right in favour of Pear Ali, not assignable in law, and as such 
there could be no reconveyance at the instance of the 
present suit, and (2) that the appellant defendant No. 2 
Kayem Ali was a bona fide purchaser for value without notice 
and so the Ekrarnama, Ext. 7, was not enforceablé against him 
and the plaintiffs were not entitled to any relief in the suit. 

On the second point, there is the concurrent.finding of 


. both the Courts below that defendant No. 2’s Kobala, Ext. B, 


is a sham transaction without consideration and with angle 
notice of the Ekrarnama, Ext. 7, and the materials on record 
do not warrant a different conclusion. I, accordingly, accept 
the said finding. 
e ST uet d 

"Ihe first question, : however, does not appear to have been 
argued before the trial Court and we do not, therefore, get any 
assistance on this point from the judgment of the learned 
Munsif. The learned Sub-ordinate Judge, while rejecting the 
broad contention of defendant No. 3, who was the appellant 
before him, that a contract cannot be enforced except by the 
actual parties to it, has given him relief and dismissed the 
plaintiff's suit on the ground, that the Ekrarnama, Ext. 7, not 
having mentioned "heirs, assignees, "administrators," its 
benefits were not assignable in Jaw and, accordingly, the 
plaintiffs as assignees from Pear Ali, were not entitled to a 
decree on the basis of the same. The propriety of this view is 
one of the matters for consideration in this appeal. 


. lam unable to accept this part of the judgment of the 
e j e 


P. N. 


Mookerjee, J. 
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Civil learned subordinate judge. Generally. speaking, the benefits 
of.a contract are assignable, subject, of course, to the rule of*a 
=~ __ contrary intention (vide Sec. 40 of the Indian Contract Act 

Sayed A MIU! and Sec. 23(b) of the Specific Relief Act). ‘That is the rule in 
Kayem Ali SheikhEngland. That is also the rule in this country. The onus ds 
P. N. Nookerjee, J. undoubtedly on the person who pleads against’ assignability 
and he has to discharge it by proving the contrary intention. 

This contrary ‘intention may be express, *(Vide, e.g’ the Second 

Part of. the Proviso to Sec. 23(b) of the: Specific Rélief Act); it 

may also arise’ by necessary: implification, and' one recognised 

illustration of this latter class is to be found in what are 

usually known as "persenal contracts", or contracts, depending 

upon "the learning, skill solvency or any personal qualifica- 

tion”,—to quote the language of Sec. 28(bj of the Specific 

Relief Act, —ot the assignor or the'party to the contract, from 

whom the benefits of the contract are claimed under the parti- 

cular assignment: In the Ekrarnama, Ext. 7, I do not find any 

personal element whatsoever, nor do I ‘ind in it even thé 

slightest indication of any contrary -intention against assign- 

ability of its benefits by the entended vendee, Pear Ali. It 

is a contract for re-sale of land, pure and simple. It con- 

tains no..express- prohibition against assignment. There is 

nothing in the nature or subject ‘matter ‘of the contract to 

maké it a personal contract, or^to raise any necessary impli- 

cation as to the requisite contrary intention ^ against the 

assignability of its benefits. The mére absence of the phrase 

“heirs, assignees, administrators"? ött which ! the -learned Subor- 

dinate Judge relied, is'sufficient to ráise'any such implication. 

The general rule of assignability ‘will, therefore, apply. If the 

absence of the phrase, quoted above, had significance assigned 

to such absénce by the learned - Subordinate Judge, not only _ 

assignees but also ‘heirs would be precluded’ from availing theri- 

selves. of: the: benefits of the contract. This would be manifest- 

ly absurd, . particularly when’ the time for performance is 

spread over: a -period of: seven years or more. This length of 

the period is: also an argument’ in favour of assignability of 

the contract: (Ext. 7). I do not, therefore, _ agree with the 

learned Subordinate Judge ‘in holding that the benefits of 

the Ekrarnama, ‘Ext. 7, were not ‘assignable in law ‘and the 

plaintiffs can claim no relief on the basis of the, same. 


1955. 


tta d . 


` e 


He i Vote gs] | 3 ^ — HIGH COURT, 


"I am DoE in‘my view by the Privy Council decision 
fn thé case of Sakalaguna Nayudw -v- Chinna Munnswami 


Nayákar (r) which afirmed the Madras decision reported in. 


Chinna Munnswami Nayudu -v- Sakalaguna Nayudu (2). In the -. 


* e € 
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Ught of the authority, the law has been explained and elaboratedHayem Al Sheikh 
in the case of Vishweshwar Narsabhatta’ Gaddada -y- Durgappap, N. MooRerjee, J. 


Trappa Bhatkor (3), where the two earlier Bombay cases, Manager, 
Vithoba Madhav Shambhagi & Ors. -v- Madhav Dadomar 


Shambhag v ‘Ors. (4) and Harkisandas Bhagwandas & Ors, -v- 


Bai- Bhanoo (5) were fully discussed. The still earlier case 
Gurunath Balaji’ Miutalik Deshpande v- Yamanava Kom 
Nalarav Dawan, ‘must share the same criticism as was made of 
Manager, Vithoba Madhav Shambhági's case G) in 
Vishweshwar “Narsabhaita Gaddada’s Case (4j. -The rule of 
general assignability appears now to “be fairly established and 
the exception, :founded on contrary intention, has to . be 


proved by the Party, asserting it, to to deprive the assignees of the 


benefits of thé contract. 


J r 
x a = s+ - — 2^. -= 


-This is the true à and the converse: e tüle, apparent- 
y underlying . the decisions - Gurunáth ` Balaji Mutalik 
Deshpande’s ~ case -. (6) and Manager, Vithoba Madhav 
Shambhagis case (4) can no’ longer be. said to be good 
law. The'Privy. Council decision in the case of Situl Pershad 
-y- Luchmi Pershad Singh (7) had spécial features which suffici- 


.  ently disclosed the requisite contrary ‘intention and warranted 


a finding that the cotract in the said case was a “personal con- 
tract", That case is no authority against the statement of the 
law, made above by me, I, accordingly, . reject the reasons 
given by the learned- Subordinate Judge in “support ' of his 


l judgment and accept the appellants’ contention on the point. 


"PR It is urguéd, however, by Mr. Bhabesh Chandra Mitter and 
Mr: Bejoy Bose, who' appear for the contesting respondents, 
deféndants No. 1 and 2, that there -was neither in fact nor in 


(1) (1938) 55 LA. 343; LL.R. 51 Mad pgs & 48 cuj TTE 

. (2) (19:5) LL.R. 49 Mad. 987; 

- (8^ (1918) LL.R. 4s Bom. 344; | 

(4) - [1940] A.I.R. Bom. 339 | ai he Eg 
4 "(5go«[1934]. &.L.R;BomLa7:; ches sper NOM ee 
. (5 (1911) LL.R. 35 Bom. e cr ub 
-~ (7) (883) L.R. 10 LA. 129.9 
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Civil, law any assignment to the plaintiffs of Pear Alis -— to gel 
1955. a reconveyance under the Ekrarnama, Ext. 7. This poimt 


does not appear to have been raised in either of the two 
Courts below and, in the circumstances of this case, I would 
Kayem, Al Sheikhnaye been, fully justified to refuse leave to the raising of this 
P. N. Mookerjee, J.new point, particularly when the, time for performance of the 
contract expired only. during the pendency of the suit in the 
trial court and about five months after the filing of the written 
defence. If -this question had been saised in the wnitten 
statement, thé, plaintiffs would possibly have been able to re- 
medy this alleged defect in time. That remedy is now lost 
by reason of lapse of time and it would be extremely unjust 
to accept this late submission of the defendants at this stage. 
I am not impressed by the general allegation in the written 
statement of defenadnt No. 1. It is too vague to suggest this 
‘aspect of the matter.. It really attacked the plaintiffs’ kobalas 
as sham | transactions, ‘which, however, was, given up during 
trial and it only specifically averred that Pear Ali had no right 
to get a reconveyance under the Ekrarnama, Ext. 7. There 
was not the. slightest suggestion.either in the written statement, 
or, at any stage in the courts below, that, by their kobalas, 
Exts. 1. and, 1-À, the plaintiffs did not acquire Pear Alis right 
to the reconveyance, if any, under the Ekrarnama, Ext. 7, even 
though it was.specifically claimed in paragraph. g. of the plaint, 
that the said right had passed.to the plaintiffs under the said 
kobalas, Exts. 3. and 14. I, would not, however, rule out this 
argument. òn the technical, ground,,as, in my opinion,:it has 
no substánce and it fails on the. merits. 


Sayed Ali Mistri 


, ; “The kohalas, Exts. 1 and E ^ ort to transfer inter 
aha, the entire "right, title and interest 


FARTS atti Wim 33, Wap) of the vendor Pear Ali 
in the suit properties. At the date of the sale (March 14, 1945), 
the vendor Peàr Ali had only the right to get the re-conveyance 
under the: trial 'CÓóuxt's decree, then standing, on the basis of 
the” Ekrarnama, 'Ext. 5. The kobalas, Exts. 1 and 1-A, were 
in the nature of anticipatory documents, purporting to trans- 
fer tbe title which would follow eventually from executibn 
of the said decree, and, out of their corisideration monies, 
the decretal amount (Rs. 350/-) * which had to be deposited 
"for getting the recónveyance was actually deposited in couft 
oe | ! 
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eby the decree-holder, Pear Ali. In this context, is is perfectly Civil. 
e reasonabhe to hold that Pear Ali’s right to the re-conveyance, 1955. 


as then recognised and merged in the said decree, was transferred Sayed A € 
by -theekobalas, Exts. 1 and 1-A, and, on the setting aside of 
the said decree by the appellate court, his original right to re- 
conveyance -under the Ekrarnama, Ext: 7, became vested inp. N. Mookerjee, J. 
the vendees, namely, the present plaintiffs. I am unable to 

accept the -respondents argument that, the kobalas, Exts. 1 and 

1-À, having purported to transfer the properties which, ` . 
strictly speaking, did not belong at the time to the vendor 

Pear Ali, nothing actually passed by or under the said docu- 

ments and the plaintiffs acquired. nothing. In my opinion, 

in the circumstances set out above,. the plaintiffs, by these 

kobalas, Exts. 1 and 1-A, obtained at least the vendor, Pear Ali's 

right to get reconveyance of the suit properties (which right, 

as I have already said, was validly assignable in law) under the 

Ekrarnama, Ext. 7. which at the time had merged in the trial 

court's decree, then standing in Pear Alis favour, and which 

subsequently regained its old or original form on the setting 

aside of the, said decree by the appellate court. I have no 

doubt in my mind that this was intention of the parties and 

also the effect of the two kobalas, Exts. 1 and 1-A, and the 

fact that Pear Ali who was made a party to the present suit 

as pro-forma defendant No. 3 did not controvert this position 

in spite of the specific allegation. on, this point in paragraph 

g of the plaint further confirms it. I-do not see how any other 

view of the two kobalas, Exts. 1 and 1-A is possible: It is absured 

to think that the properties were transferred without the 

right to the re-conveyance which was the very foundation of 

title. It is impossible to separate the two and, in my opinion, 

the transfer of the present suit properties by the two kobalas, 

Exts. 1 and 1-A, with the entire right, title and interest of the 

vendor Pear Ali therein, involved and included and there can 

be no doubt on this point’ in the particular circumstances of 

this case,—assignment of the said vendor's right to the re-con- 

veyance also. I hold, therefore, that there is no substance in 

this new argument of, the respondents and I have no hesita- 

tion in rejecting it. : 


Kayem Ali Sheikh 


* In the above view of the matter, I allow this appeal, set 
aside the pudgment and decree of the lower appellate court . 


: Civil. 





s 1955. 


eye 


» 


Sayed AM *Mistri 


THE CALCUTTA LAW JOURNAL. * [VoL. 95 
à e e 
 afid restore those of the trial court. : 
i : e 
In' the circumstances of this case, I direct the parties to 
bear their own costs im this court and in the court ofeappegl 


Kayem Ali. Sheikhbelow. 'Fhe plaintiffs, however, will get their costs of the 
P. N. Mooheryee, -y.trial court from the contesting defendants. 


Leave to appeal under clause 15 of the Letters Patent is 


asked for and it is refused. 





"^ P. N, Mookerjeé, J. ‘—In terms of the judgment delivered 
on January 10, 1955, the document of re-conveyance is to be exe- 
cuted by respondents Nos. r and z withim six weeks from this | 
date. In default, the appellants will be entitled to have it 
executed and registered through Court at the costs of the said 
responderit Dy execution of the decree. Let this order be 
treated as part of the judgment, delivered om January 10, 1955 
and let the decree be drawn up accordingly. 


a es s : Appeal allowed. 


APPELLATE -CIVIL. 


Before Mr. Justice R. P. Mookerjee and 
Mr.-fustice Renupada Mukherjee. - 


PRAVUDAYAL AGARWALLA 
V. 


RAM KUMAR AGARWALLA.* 


Specific Relief Act, Sec 21 (d)—-What contract can be specifically enforced— 


Principles governing assessment of damages—Mcasures , of damages 
how to be determined. 


^. : 1 . t ; 
Indian Trust Act, Sec 88—When ‘attracted—When partnership’ not sub- 


sisting but there was an agreement to enter into a partnership— 
Whether Trust Act applies. 


* Appeal from Original decree No. 121 of 1948 against the decree ef 


$n R. K Das, Sub-Judge -of Zilla Jalpaiguri, dated. 11th May, 1948. 


e » 
* Vor. 95] | ^. "HIGH .COURT., 


‘Indian Contract Act, Sec. 74—Penalty and liquidated damages whether 
recovetable ‘simplicitor. E 2 pou 

Damages for breach of Contract —What the Court should determine—When 
the maxim causa proxima non remola spectatur is to be attracted — 
When no specific ameunt of damages mentioned —Awarding of nominal 
damages—Whether substantial amount can be awarded. 


Under Clause (d) of Section 21 of the Specific Relief Act, a contract 
which is im its nature ievocable cannot specifically be enforced. Thus, a 
suit for specifically enforcing to execute a proper deed of partnership in 
accordance with, the deed of agreement and to perform all other acts and 
deeds necessary to puf the partnership in a.oomplete legal basis is not main- 
tainable where the partnership to be so entered is at will and revocable. 

But where there is a breach of contract the plaintif is entitled to 
damages. The piincdiples governing assessment of damages on the breach 
of a contract are-now well settled. The measures of damages in a contract 
for sale was held to be the difference between the contract price 
and the market price at the date of the breach. The date of repudiation 
is to be taken as the date of the breach. | | 

Section 88 of the Indian Trust Act is attracted in the case of claims by 
one partner against another and such trust may arise either. from actual 
fraud (as indicated in Secs. 89 and go) or from constructive fraud (refened 
lo in Secs. gi to 9g) as also from some equitable principles independent of 
the existence of any fraud as indicated. in Sec. 94.of the said Act. But 
where there was no ‘subsisting parmership but an agreement to enter into 
a partnership it is doubtful whether the relevant provisions of the Trust 
Act would be attracted. mo oy 


Under Section 74 of the Contract Act, where in a tofitract certain sum 
i» mentioned as liquidated 'damages to be paid to a party, in case of breach 
thereof, that party cannot recover simplicitor that sum whether as penalty 
or liquidated damages. He must prove the actual damages he has suffered. 
It is not necessary that the Court has to come to a decision that the 
penalty mentioned is an unreasonable one before the Court can proceed 
to ‘assess the. actual amount of damages. 


In the case of a claim for damages for breach of a contract for entering 
into a partnership the Court is to determine what damages are fairly 
attributable to the breach as a natural result or consequence of the same. 
It will not be sufficient if the loss be merely a remote consequence or an 
accidental mischief, for in such a case the maxim causa proxima non 
remota spectatur will be attracted. All that is required to be found is. 
that the loss is “ a réal loss or actual damage and hot merely a probable or 
possible one.” EL. 


Civil. 


1954. 
Agarwalla 
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t 


3t 
, 


THE CALCUTTA LAW JOURNAL. ' ji poi: 95- 
- 4 

In the case of breach of duty under an agreement, in the a 
specific amount of damages, the party is to be presumed to hawg sustali 
damages which may be liquidated damages of in some cases, nominal 
damages Awarding of nominal damages does mot connote that a inifling 
amount is to be assessed. Even when awarding nominal damagts 
substantial amounts could be awaided. What is to be the amount of 
nominal damage depends on the facts of each particular case 


tained. 


The Lindsey Petroleum € Co. v. Prosper Armstrong Hund etc ($: 
A. K. A. S. Jamal v. Moolla Dawood Sons & Go (2); Bhat Panna Singh v- 
Firm Bhai Arjun Singh (3) ; Hadley v. Basendale (4) ; Johnston v: Braham e 
Campbell (5) ; Salvesen v., Redesi Aktebalagat Nordstieram: (6); Rolin v. 
Sheword (7) ; Wilson v. United Cotntiies Bank Ltd. 48) referred to. 


Appeal by Defendant. No. 1. 
The material facts will appear from the judgment. 


Alul Chandra Gupta, Satindra Nath Roy Chowdhury and 
Sovendra Madhav Basu for the Appellants. - 


Naresh Chandra Sen Gupta and Jogesh Chandra Sinha for 
the Respondents. | ; ~a 


The judgment of the Court was as follows : — 


R. P. Mookerjee, J. :—The plaintiff respondent filed the 
suit out of which this appeal arises praying for specific 
performance of a contract, in the alternative for declaration of 
title in respect of certain lands—the plaintiff and the defendants 
being partners, or for damages and certain other reliefs. The 
learned Subordinate Judge decreed the suit in part ina perli- 
minary form holding interalia that the plaintiff was entitled 
to damages which were to be determined in the manner indi- 
cated in the judgment. j 

(1) (1874) L.R. 5 P.C. 221; A "E 

(3) (915) LR. 4$ IA. 6; . : 

(3) 33 C.W.N. 949 (P.C); 
- (4) [1854] Exchequer. , 341 ; 

(5) [1917] 1 K.B. 586; 

(6) [1905] A.C. 803; 


(7) (1985) 14 C.B. 595; 
(8) [1920] A.C. 109. 


bsfhce ot, 


: 
VoL. g5. e |^ .HIGH COURT. .- ,, 


e e 
E Bie’ defendant No: i has preferred .this:appeal.and it has 
o been *majntained that the plaintiff was not entitled to any 
"relief. The .plaintiff has also preferred a-cross objection claim- 
ing a lgrger amount of compensation than what has _ been 


allowed. S he. * x : . "m 


- Prabhudayal Agarwalla defendant No. 1 had. bien trying 
to obtain settlement - from the-Khas Mahal department, of the 
Governinent a plot of land for.starting a rice mill at Alipore 
Duars in the District of Jalpaiguri. . Other parties also entered 
into competition’ for ‘obtaining the said- ‘plot. , The plaintiff 
was one of those who also attempted to obtain settlement. To 
avoid ‘competition among: "themselves. an; agreement, was , exe- 


cuted on the (25th. August,’ 1945. between the plaintiff, Ram, 
Kumar and the 'défendant Prabhudayal. and.. ‘Maidhan, ‘They 


agreed ' ‘that?Prabhudayal- ‘alone’ would: subrnìt. tenders . for, the 


settlement of the plot in ‘question and such :offer will be deemed, 
to be on behalf "of "all. three. 'Prabhudayal.would. be:merely a 


beriamidar for three 'of-them and they’ as partners; were to con- 


tribute their shares of' capital within: onë. month: from ,the date ' 
of the execution of the pattah to be obtained from the Govern- 


ment; a regular deed of ‘partnership for the. mill:and the busi- 
ness including the right over the-land, to be.executed by.them. 
Prabhudayal would have a -/7 J“ annas share.and-the other-two 
would have 43 annas share each. 


(IT | y 
Jii” ry i , A mT A ; "RI ius "RC 


| 


In purstiance ‘of the' above? agréement an offer was made by 
Prabhudayal alone on’ tHe gist ‘August, 1945. Ultimately the 
Khas Mahal Officer’ "informed - Prabhudayal on -the 14th 
February, 1946 that settlement of the plot would be made with 
hi “at a certain annia] rent’ and ‘a lump sum selami. 
Prabhudayal was'sent a! “Copy of the' order with>the intimation 


that the lease Would bé liable to cancellation if the ‘business be: 
shared in ‘partnership. © ' On the” grad April ` following a’: lease 


! GU 


was actually” execüted ' to run for go. years, subject to certain. 


other terms “and cghditions: One ` oP the’ conditions imposed 
was that ‘in’ ‘the event of failure to ‘set’ up’ the: mill'in a’ working 
order’ within'é Six months from the‘datte of execution of' the lease 
for whatever: ‘cause’ it might! be, the léase was liable-to ‘be can- 


celled wi thout " ahy" cora pensátioii.- "R&."21050, fixed as selami 


was’ Nepali ited’ by: Prabhudayal. *On'the'T7th-iApril, 1946, 2: 


1954. 
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ceremony was held at the site for laying the doindatipr e 
the Mill. j A ? 


On the 13th May, 1946 Prabhudayal wrote to Ram 
Kumar stating intei-alia that it had already been intimated By 
the former to the latter that as the Deputy-Commissioner of 
Jalpaiguri was against allowing a partnership business the idea 
of partnership between themselves had been abandoned. 
Prabhudayal accordingly took steps to start the Mill with his 
own money and as a persona] business of his. A large sum of 
money had already been invested by him personally. 


On the 8th June following Ram Kumar wrote back 
denying that the agreement previously entered into had been 
abandoned, or, that Prabhudayal had, informed the former of 
the objections raised about a partnership business being started. 
Certain letters were exchanged between the parties re- 
peating the- allegations and’ counter allegations. The last of 
the correspondence was dated gth September, 1946 and the 
present suit was filed of the 11th September. 


. Ram Kumar alone filed the suit for the alternative reliefs 
already mentioned. Defendant No. 1 resisted the plaintiff's 
claim on various grounds. 


The Plaintiff claimed not only that the agreement dated 
25th August 1945 had been acted upon but certain articles 
had been supplied by the Plaintiff for the building up of the 
mil. The learned subordinate judge on an examination of 
the evidence adduced before him came to the conclusion that 
the story set up by the Plaintiff about the supply of materials 
and the purchase of certain articles by him for tbe mill had 
not been proved.. It was also held that the allegations made 
by defendant No. í that he. had, before the execution of the 
lease, informed Ramkumar, the plaintiff, of the objections 
raised by the Deputy Commissioner about the starting of a 
partnership business as also the abandonment of the rights of 
the plaintiff under the agreement had not been substantiated. 
The business started on the disputed land by defendant, 
No. 1 alone was not partnership business and defendant, No., 1 
himself was responsible for the breach of the contract in as much 


> 
as thé plaintiff had not made any contribution so far as the 


E i X 
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selami for taking settlement of the land was concerned or for 
the construction of the mill. 


The written agreement was found to contain all the terms 
settled amongst the parties regarding the business in question. 
A8 there was no mention about the duration of the partnership 
the partnership envisaged was merely a partnership at will. 
No useful purpose could be served by specific performance of 
the contract in question, however objectionable the conduct of 
defendant No. 1° might have been in thel matter. The 
defendant No. 1 was responsible for the breach of the contract. 
The business started on the disputed land by defendant No. 1 
is not a partnership business With regard to the lands in 
question the plaintiff has only an equitable estate in 44 anna 
share of it. The plaintiff is entitled to compensation for the 
equitable estate. The damages were to be assessed 
as indicated in the judgment. A Commissioner was to be 
appointed to ascertain the amount of damages in the light of 
the judgment of the learned subordinate judge. 


-— 
= = cc = 


Defendant No. ı Probhudayal has appealed, against the 
decision so far as it went against him. A memorandum of 
cross objection has also been filed on behalf of the plaintiff 
respondent directed against defendant No. 1 for the. price of 
the material -alleged to have been supplied by the plaintiff and 
for further compensation in respect of the contract in question. 


t is contended on bebalf of the defendant appellant that 
the learned subordinate judge should have held that the 
plaintiff had been informed by the defendant of the termination 
of the contract after the receipt of the letter from the Khas 
Mahal.and before .the intimation as conveyed by the letter 
dated 13th May, 19406. ! 

We have been taken through the evidence but we are not 
satisfied that the defendant bas been able to prove that he had 
sent any such intimation as alleged. 


An alternation argument however. Was put forward on 
behalf of the defendant to the effect that from the conduct of 
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the plaintiff it was only reasonable to conclude that the plaintiff 
had ‘abandoned. whatever rights: or claims he had on the* 
agreement to enter into the partnership. It is pointed out iri 
this connection that the plaintiff did not take any steps to 
ascertain from ‘the defendants as to when the lease was 
sanctioned by thé- Khas Mahal Authorities not to speak of 
ascertaining the terms of the:.lease. Even after the sanction 
had been-obtained from’ the- Khas Mahal the. plaintif had not 
been able to show that he had taken any, steps for the starting 
of the mill. Reliance was placed:in this connection The 
Lindsay Petrolium & Co., v. Prosper Armstréng Hund, Arban 


Farewell John Keng, (1). ' The-facts in. the „present case,” 


however, aré. not “such as to. attract ‘the. line of, reasoning 
adopted in that case. RE 

“We have noticed already ihat.an AA for ice had 
been filed near ‘about August 1945 but: the lease in question 
was not ‘executed’ until the oth March, 1946. Because of the 
long period during: which the matter had been kept pending by 
the Khas Mahal Authorities it was necessary: that the defendant 
should have given some information when the sanction was 
obtained. The plaintiff also had attempted to meet this latter 


.case, but the same has not been QE en either by the trial 


court or by us. Aftér the execution of the lease the ; events 
moved very rapidly. The foundation day ceremony | by 
Prabhudayal alone was on. the 17th. April, 1946..: On the 13th 
May following Prabhudayal LUE to take up the position 
that the agreement had already been terminated and that fact 
had also been intimated to the plaintiff. “On this question of 
fact also we accept the finding of the trial court. -The period— 
which elapsed between ‘the execution .of the lease by the Khas 
Mahal authorities and the letter dated isth May sent by the 
défendant to: the plaintiff:was so short that we would not be 
justified in drawing a conclusion as was done in The Lindsay 
i a e vin $ Case A at d 339-240. 


- The attempt nich Was- uds on behalf of the defende 


to prove that there^was an actual abandonment of the rights 


^ 0) (1844) L.R. p; P.G. 221.. * 


t 
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under thf contract but the plaintiff lias failed to'prove the 
Same. : | pat te. | "od 

e d 


Although there is.no such case made in the written state 
ment an attempt was made ‘during the trial that Golap Chand 
D.W. 2, an officer of defendant No. 1 had on receipt of the 
Memorandum! from the Deputy Commissioner during the 


- 
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absence of ‘the defendant from Hashimara himself informed Mookerjee 


the Plaintiff-and defendant No. 3 the--very next day; the 
defendant ‘thereupon is alleged to have: abandoned the rights 
and interest ünder the contract. On-a material part of the 
evidence.Golap Chand is contradicted by Benoy D.W. 3 who 
had however been brought in to corroborate the former. The 
learned’ subordinate judge has given sufficient reasons for 


refusing to accept this belated case attempted. to be’ made by- 


the defendant. It is-likely that on such information even if it 
had been given by Golap the defendant would have attempted 
to move in. the -matter and examine the: details and the 
conditions of the lease. The story, of abandonment has rightly 
been dismissed :by the learned subordinate judge. 

We may at this stage consider the allegations made by the 
plaintiff of the actual part played by him in the starting of the 
mill. It is not the case of the plaintiff that he had taken any 
part in the Foundation Day ceremony, and the evidence 
adduced.to prove actual participation in the supply of articles 
for the mill are.wholly insufficient to prove the allegation. In 


this court only a faint.attempt was made to support this case 


but with no better success.  - 


"There was:a concluded contract between the-parties on 
the 35th August 1945 and the application-for the lease was 


made thereunder. The: parties had also agreed to enter into . 


partnership to run.a mill if the land were made available by 
the ‘Khas Mahal. authorities: The agreemént was’ subsisting 
when steps were ‘taken’ by the. defendant for the- erection the 


mill and the parties had not put an end to the,same-as alleged 


by one of them: The: plaintiff: has -come- up “with” various 
alternative: payers .and reliefs.. One is for à 'décláration ‘that 
the’ property. described: in the-schedule- belongs-to the parties 
according to.the shares indicated in the agreement. This payer 
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cannot be entertained, There was an agreement for *entering 


into à partnership but no such subsequent document was” 


created. Tide in the property in suit was vested Tn tht 
defendant, -It was at best an assit of a proposed partnership. 
Whether the defendant holds the land subject to the equities 
enforceable by the plaintiff will be considered hereafter..  . 

The other alternative prayer is for directing the defendant 
to execute a proper deed of partnership in accordance with the 
deed of agreement and to perform all other acts and .deeds 
necessary. to put the, partnership in.a complete legal basis. 
Under clause (d) of section 31 of the specific Relief Act a 


THE CALCUTTA LAW JOURNAL. ° J [Và:. 95. 


contract which is in its nature revocable cannot specifically be . 


enforced. \In view. of the terms. of the agreement the partner- 
ship even if entered into would be a partnership at will and' even 
if such a contract were it be specifically enforced it could be 
terminated immediately thereafter. . Moreover, as observed by 


Lindlay on partnerships (11th Edition, page 5823) on principles 


also such.a contract should not be specifically enforced. 


"If two persons have--agreed to enter into a partner- 
ship, and one of them refuses to abide by the agreement, 
the xemedy for the other is an action for damages, and 
not, excepting in the cases to be presently noticed, for 
specific performance. . To compel an unwilling person to 
‘become a partner with another would not be conducive to 


the welfare of the latter, not more than to compel.a man: - 


_to marry a woman he did not like would be:for the benefit 
of the lady. Moreover, to decree specific performance of 
an agreement for partnership at will would be nugatory, in 

.asmuch as it might be dissolved. the moment after the 
decree. was made; and to decree specific performance of an 


agreement for a partnership for a terms of years would. 


. involve the court in the superintendence of the partnership 


. throughout the whole continuance of the term. As a rule, 


therefore Courts will not decree specific performance of an 

agreement for a partnership." 

We are consequently required to consider the amount of 
damages ‘which the plaintiff i$ entitled to. There had been a 
breach of contract for which the defendant is liable. “That is 
the finding of the trial Court which we affirm for reasons 
already indicated above. 


Vor. 951. 1 ` 05 1 HIGH | COURT. 
- e i 

DÀ d'uestiori lias" been raised as‘ to ^whether dinag are to be 
ekal on the basis that there has been' a breach..of contract 
er thdt/the defendant-had constituted hiniéelf as a trustee 
attracting the provisions-cóntained ‘in Sec. 88 ‘of the Indian 
Trust Act. 


e j 


i Section 88 of the Indian Trust- Act is attracted ‘in the case 
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of claims: by: one partner against- another and such trust may Moskari jee, ] 


arise either from actual fraud (as indicated-in Secs. 89 & go) or 
from: constructive fraud (referred to'in Secs.|gi to 93) as also 
from some equitable’ principle | independent of the ‘existence of 
any fraud: as-indicated in Sec. 94 'of that Act.- In the special 


circumstances of the case/now before üs there'was no subsisting | 
parinership but an agreement to enter into a partnership.‘ On: 


the parties entering-into à partnership as' under the'agreement 
certain duties and responsibilities would be cast upon each. 
It is therefore doubtful: whether in the ‘peculiar circumstances 
_ of this case where parties were not already’ partners the relevant 
provisions-of.the Trust "Act - would be’ attracted. We do not 
however’ give a final opinion on this point' as ir: our view the 
case is governed as Nn rise to claims on the breach of a 
contract. -  -~° ZEE. = me 


* * r -e 
pod wid E 1 = C “rm 


The xu ee: governing assessment" of damages on the ^ 


breach of a- contract'are now well settled. The measures of 
damages in’ a-contract for sale was held’ to: be the. difference 
between. the contract price and the market price at the date of 


the breach. A. K: A.S. Jamal -v- Moolla Dawood Sons. &'Co. (1). 


. The date of repudiation:is to be taken as the ‘date’ of the breach. 
The” special facts -and ' circumstances” of the present 


Case. sare: out of -the ‘ordinary. According‘ to ‘ the 
agreement. the parties were'to contribute :towards the’ capital 
cost as also -other charges. -At one stage it was ‘argued that as’ ` 


the plaintiff had not made any contribution towards the 
capital as under the Agreement he was not entitltd to any 
benefits.'under the: contract." A distinction, however, is to be 
made between the rights and liabilities’ of the’ partwers as such 
and an arenen BENGEN two enne to execute. a partnership 
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Civil. deed and the conditions under which the partnership ® to be * 
1954. TUN being specified therein. | | : 
Mes , The .lerned. Subordinate- ‘Judge has given the [ollêwinge 

jose E direction for calculating the quantum of damages : — 
v. } 

aaa “For the equitable estate of the plaintif plaint land the, 
Er damages should be the: present market price of the plaintiff's 


Mookerjee, J. -|4[: annas share of the plaint land minus the cost that were 
incurred in taking the:lease of that share. The damages of the 
breach for the remaining portion of the contract should be one 
of the years net profit of the: business started by. the 
Defendant No. 1 on the plaint land. The plaintiff in the 
circumstances of the case may claim profit of any of the years 
from 1948,to 1950. It.may.be noted here that the total amount 

of. damages under no circumstances will exceed Rs. .25,000/-. 


A Commissioner is to be appointed to calculate the- 
damages according to the direction given.above., The: method- 
adopted by the learned Subordinate Judge is one which is not 
warranted by law nor is a practicable or a reasonable one". -~ 


On behalf of the plaintiff it was contended that he was 
. entitled to Rs. 25,000/- being the amount mentioned in the 
agreement as liquidated damages. As laid down in Bhai Panna 
Singh -v- Firm Bhai. Arjun Singh (1), where an agreement 
for sale- provides that whichever party retracts from 
the contract will. pay a. certain sum. as. damages when the 
contract is broken, the other party cannot under Sec. 74 of the 
Contract Act xecover.simplicitor that.sum whether as penalty 
or liquidated damages. He. must first prove the actual damages 
" he has suffered. It is not necessary that the Court has to.come. 
to a decision that the penalty mentioned is an unreasonable one.. 
before the Court can proceed to assess the actual.amount of. 
damages. | 


The damages are to be assessed on the basis of the natural 
and probable consequences of the breach’ within the general 
principles laid down in Hadley -v.- Bazendale (2). The. 
measure of damages very according to not only the 


(1) (1929) 38 C W.N. 949 (P.C.). 
(3) [1854] Exchequer 941. 





; V OLe95.] : |. HIGH COURT. : ° ET 
e "E . 
e time- at’ which is brought but the special circumstances Civil 
Qf the -particular case. Contract “may be of. varied types prem 
and when it is not  possiblé. to calculate’. accurately M SENE 
ravudaya 


or in a reasonable manner the actual amount of loss incurred Agarwalla 
or even when the plaintiff has not been able to prove the actual 4, Kumar 
Ioss incurred the.plaintiff is prima facie entitled in:a' breach of Agarwalla 
contract to recover nominal damages. R.P, 
In the case of a claim«for damages for breach of a contract Mookerjee, J. 

for entering into a partnership it is ‘not contended that no 
- damages are incurred. The question before the Court is what 

damages are fairly attributable to the-breach as a natural.result 

or consequence of the same. It will not be sufficient if the loss 

be.merely a remote consequence or an accidental mischief, for 

in such a case the maxim causa poxima non remota, spectatur 

will be attracted. All that is required to be found is that the 

loss "a real loss or actual damage, and not merely a probable 

or possible one”. . For the principles so enunciated reference 

may be made to Jhonston -v- Braham -and Campbell, (1) and 

Salvesen -v- Rederi Aktiebolaget Nordstjeran (2). 


If the partnership had been entered into in terms of 
the contract the plaintiff would have been bound to contribute 
for the partnership business and become entitled to an interest 
in the leasehold interest ind tHe büsiness itself. Moréover, the 
differences that have ensured and the, conditions | which. were 
introduced by the Khas mahal ‘authorities make ‘it’ vety doubtful 
whether they could have continued the partnership for any 
length of time. The partnership eVén if entered into would 
have been a partnership at will. 


Although we are tum mend that the plaintiff has suffered 
damages as a direct consequence of the breach of contract by 
Defendant-No. 1, it is difficult to calculate: the same with 
mathematical accuracy by instituting enquiries. The 
Defendant No. 1 is liable for a breach of duty as under the 
agreement ; in the absence of specific amount of damages, the 
party is to be presumed to have sustained damages which may 
be liquidated damages or in some cases nominal damages. The 
same principle as applied between principals and' agents may 
be applied. Mayne an Damages (eleventh edition, page 587) 


(1) [1917] 1 K.B. 586; x : 
(2 [1905] A C. $03. 





R. P. 


Mookerjee, J. 
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remarks that such principles | are infact applicable to Eo other , 


. case where compensation is sought for a breach of contragl, ang 


present a oe of general theory of damages °’. 

Awarding of, nominal. dé: does not . connot that a 
trifling amount is to be assessed. Even when awarding nominal 
damages substantial amounts were awarded in Rolin :v- Steward 
(r and Wilson -v- United Countmes Bank Ltd. (2). What 
is to be the amount of nominal damages depends 
on the facts of each. particular case. Keeping in view 
the relevant facts and circumstances .of this case we 
allow Rs. 8,000/- (Rupees Fight thousand. only) as damages in 
this case. The amount mentioned in the agreement is on the 
face of it unreasonable and excessive. 


The appeal and cross-objection are allowed in, part and the 
judgment and decree of the Court below are modified. ‘The 
plaintiffs suit is decreed in part. He will be entitled to a decree 
for Rs. 8,000/- (Rupees Eight thousand only) against -the 
defendants. The plaintiff will also get proportionate costs in 
the trial Court. 


tog 
L 


Fach party will bear the respective costs in this Court., 
| Renupada Mukherjee, J. :— . 
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.Iagree .- 2. e 
B. N.-B. - : l ` Appeal allowed i in part, 
(1) [1985] 14 C.B. 595; gue ROM MP s 
' (a) [1920] A.C. 102. TS CI M 
| t 
e 
e 
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Bengal Alienation of “Agricultural. Land (Aet. P of 1944), Sections 8 and 
ro—Suit upon the allegation that the ‘Orden of the S.D'O. was obtained 
by the transferors by practising fraud, if barred M Section aka a tae 
a construction res-judicata iif: bars the Site pocos ee eee 


x sale-deed was executed On 19.10.1943 for a consideration of Rs.,-250/-. 
An application for restoration Gf the land under the "provisions of the 
Bengal Alienation of Agricaltuial land (Temporary Provisions) Act V of 
1944- was filed' béfore the S.D.O., -Jhargram, -ont 3313: 1545 "bj the- „Vendors. 
The ,-application. purports to:, have -beem:,, allowed 7 on: ‘compyomise - on 
3-5- 1945 and the sale was converted into a complete. usufiustuary, mortgage. 
The transferee moved the District Judge. of „Midnapore, in revision. under 
the proviso to ‘Section’ 16 of the Aboye- mentioned Act’ for Setting aside- thé 
order of the S.D:O.; but’ he lias "unsuccessful; “The transferee "theréupor | 
moved the High 'Court'but' tbe^Highr Court. héld thatit ‘had no Jurisdiction * 
to interfere. ,, The. transferec then filed Sut, in the,Munsifs Court -at 


: Jhargram. for declaration, that, the Order of the S.D. On, Was not “binding 


} Nicteérs 
upon him inasmuch, -as the „compromise on "which the ‘order, was based was 


E frauduleiit "transaction “ brought’: 'aboüt "by “thé ‘ transferors i V he" aineride 


of. the transferee: by practising’ fraud upon’ thé-,S.D.0: Phe Trial: Court 
held that, 4n (view bf.the. provisions of, Settion , 10 o£ the; Bengal dani d 


of. Agricultutal-Land Act the, | Suit was not. „maintained. „But in. appeal th t 


* 


District judge, in the view that Section, 10- "did Dot exclude the Jurisdi C im 
of "Ordiháry- -Givil Court’ to’ eritertáin-a Suit ‘of ‘such’ ‘discieption, held th 
the Suit was mamtaiñable ahd remandedit-for*irial on® ndèrits. Th- betina 
Appeal the High: Courts affirmed the decision of, the District: Judge, hiding 
that, the, scope ,of the, (previous: proceeding, ] under: ' the proyisions;-of, the 
Bengal. Alienation of Agricultural Lang, Act was , quite different, from .the 
scope of the- “suibsequerit Suif filed in thezMünsif's (Court. on the’ allegation 
that: the” compromise order of tlie“S‘D. O: was obtained ‘by the. transférors 
" practising fraud! “ci. boc 70a tanh beo a7 ores 
Sc cue. CjpSbberf n 605 0 wt» oe gh p* uw 
As regard the question , ot constructive res iudicata; = jt. Was. not capable 
of being decided at that stage, because . the” relevant _ papers. were not: on 
the record. ‘The appellanis' were, however; grantéd' permission to faise the 
question in the Trial Court when the Suit would be heard on the merits. 


Su M. L Chakravorty, District. Judge of Zillah 'Midnapore'in. T.A: No. 153 


T * Appeal: from» Appellate Decree No. tage, of ligze’ against! thé "décree! oi 
of 1948 dated on igth of December, 1949 reversing the decree of Sri S. K. 
Ghosh, Munsif,. Jhargram -dated the 27th of April, 19485 jou c s^ 
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Appeal by the Defendant. 


! : 

Suit for declaration that compromise Order of a S.D.O. 
passed under the provisions of the Bengal Alienation of Agri- 
cultural Land Act was obtained by practising fraud. 


'The material facts will appear from the judgment. 
Guru Prosad Ghosh for the appellants. : 


Apurba Charan Mukherjee for the respondents. 


The nagement of the Court was as follows : — 


nénumada Mukherjee, J. :— The facts involved in this. 


appeal lie. within a-very narrow compass and there is no dispute 
about “them. They may be briefly stated here: Loya Majhi, 


. Appellant No. 1 and deceased’ Bikran, Predecessor—in— interest 


of appellants Nos. 2 and 3 of this Appeal executed. a sale deed 


‘in favour of one Bhola Nath Dutt, deceased predecessor of the 


respondents of this appeal on ‘19th October, 31943, for a 
consideration of Rs. 250/-. An application for restoration of 
the land under the provisions of the Bengal Alienation of Agri- 
cultural Land (Temporary Provisions) Act, 1944 was filed 


[Vots 95. .; 
© 


before'the Sub-Divisional Officer, Jhargram, on’ 22nd February, 


1945, by’ the vendors. The application purports to have been 


allowed on compromise on the, grd May, 1945 and the ‘gale, v was 
converted. into, a, complete usufructuary mortgage -terminating 
on'the last date.of.Chaitra 1353 B.S. The transferee who was then 
alive moved the-District- Judge of Midnapore in revision under 
the proviso to Section 10 of the above Act for setting aside the 
order. of the | | Süb- Divisional - Officer but was unsuccessful. 
Against that order, the transferee moved the High Court but 
the High Court held that it had no jurisdiction to interfere. 
The judgment of the High Court is reported in the case of 
Bholanath Dutt -v- Loya mays and another, (1). 


_: Thereafter. the aere Bholanath Dutt filed the present 
suit in the. Court of the Munsif of Jhargram for a' declaration 


(1) (1947) 51 C.W.N. 745. 2 od a um pu "1 


e. 
~ 
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e e 
thgt ‘the older was not binding upon, him inasmuch ag the Civil, .. 
ctn proinise : order in question was a fraudulent one obtained fone Tr 
i'thé absénce “of. the transferee by. the transferors by AME 
practising fraud upon the Sub-Divisional Officer of Jhargram. oya Mahi 
Thé ‘transferee died ‘during :the pendency of the Suit and the Ne Dii 
present. respondnts :-who are his heirs were substituted in his 

place. "The suit was contested. by the defendants who. are now Pompe 
$ the appellants before me. . E | 


The trial Court held that in' viéw of the provisions of 
Section 10 of the Bengal. Alienation’ of Agricultural Land Act 
(Act V, of 1944), the suit is not ‘maintainable and so that Court 
dismissed the suit. | ‘Tn appeal the District Judge | took a differént 
view holding that Section 10 does riot exclude the jurisdiction 
of, the ordinary Civil Court to entertain. the suit and so the 
lower "Appellate, Court remanded the suit, for trial on the 
mérits, Against. this order the defendants have come up in 


d Appeal. n MT E zs 


poor] bos 1 


" Mr. Ghose appearing ori' behalf: of the áppellants cofitended 
TH mie that' thé lower appélláte' Court was wrong in holding 
that thé Civil’ Court was competent | to try thé suit and it should 
have’ héld ‘that 'Secion 10' of the Act mentionéd 'above- ‘specifically 
otists the’ pud on of a ius ‘Court in this matter—Séction 10 
rutis as ‘follows : 

"io. "Neither ‘the High: Court nor any Civil Court 
shall have jürisdiétion in any matter which the' Collector 
is empowered: to’ dispose of under ‘this Áct:— 

' Provided that any person who is ‘dissatisfied with -any ` 

ordet óf the! Collector made ‘under Section 4' or sub-Séction 
' (1) of-Section '8 ‘may’ within. ‘thirty days from the date of 
such order apply in the piescribed manner to the District 
Judge for tlie révision of such order and the decision of 
“the ‘District Judge: denen shall ‘be "final." 


r } i 1 s ' 
“Mr. ‘Ghose further oine that the matter ‘has been ‘set 
at rest“ by:tlie' previous decision ‘ofthe High Court reported in 
Bholanath Dutta -v- Loya: Majhi (1) and that» it cannot ‘be 


G) (1947) 51 C.W.N. 745. 
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Agitated any ‘more’ inia fresh suit." I am-unable to LT this 
contention’ as sound: “The' matter- which was agitated in, we 
pievious | ‘proceedings giving rise to tlie revisional. application 
before ‘the High Court?" was: "whether. the order of the Sub- 
Divisional "Officer Converting ^ the sale -imto.: a: complete 


“usuffuctuary mortgage was'a correct’ one’ or whether the order 
was liablé'to be set: aside. ‘This order was certainly passed, by. 


the Sub-Divisional Officer in consonance with the provisions. of 
Section, 8 of the Bengal Alienation of Agricultural Land Act, 
1944 | and so it could be challenged only in révision before the 
District Judge under the proviso , to Section 10 of the Act. "The 
main, part of that. Section. excludes the jurisdiction, ot Civil 
Courts and also of the’ High Court in such matters. o SAK 


a? l ra 2 


- 


i [| -M 
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b 
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Ppa Mr. “Mukherjee appearing, on  béhalt ' ot the “résponiderits 
contended that the scope. ‘of, the present suit. is quite different 
trom the scope of the previous ‘proceedings’ because in this suit 
the transferee alleged that -the order was obtained by: ‘the other 
side by. practising -fraud ,upon;.him,,and.also upon the- officer 
who: passed: the, order. I agree; with Mr. Mukherjee. that. such 
matter does not come -within, the, purview of Section. 8 , of, the 
Act.or,under any: other, Section. It is, true, that the compromise 
was,.challenged, by the transfree. before the District Judge. But 
that was only in an incidental manner. The only pertinent 
question which arises in connection with the maintainability 
of the present suit is whether the matter involved in this suit 
is.one which the:Collector or the .Sub-Divisional Officer was 
empowered to dispose. of under the provision .of the Bengal 
Act V of 1944. My answer to-that question must be in the 
negative: ;'Lhat.being so; I agree, with the. view of ;the lower 
appellate-Court that the Munsif.has jurisdiction to decide the 
suit;and that the suit: must,be decided SN 


sayo er Y c "Io fena rey ot Thy 


i; . Another point. raised, i Mr. Ghose on "behalf. of the 
appellants is that: the suit ,{is-, barred «by: the ‘principles of 
constructive  res-fudicata. In support of this contention 
Mri: Ghose 'relied:.upon some: -, observations: :madecby Ghulam 
Hasan; J, :in:the : case of Afohanlal Goenka -v--, Benoy Krishna 


Mukherjee and - others .(1).. The? observations to which my 


(1) (1953) S.C.A. 475. 


e 
Vo, o5] 00s e BIGHLOQURT. Lu 


6 : à € 
.att€ntion was drawn occur at jp. 498 (0.499 of the report. The 
question of res-judicata cannot, however, be decided at this 
, tage of the suit -because, the, copy of t the order of the District 
* Judge in the previous , «revision, Case, is, not. ‘on the record. In 
the absence ot that order and also in "the absence of other : 
relevant papers bearing on the question of res-judicata I am 
e not in a:position to give by. decision. on this, question. {Certainly 
it will bé open to the appellants to raise this issue in the trial 
, Court. when the-suit is heard,on the merits. | en, 
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In the aii the aal must fail” Itis accordingly, 
dismissed, |. = " NT 
" aal) +t, 17 4 
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^ ^i. Having regard: to. the circumstances of..the: case I, direct, 
that the' partíes ‘wll bear-their own costs- in’ this: QUE o un 
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Civil Procedure Gode, (Act? V “of 1908), Order: 27, Rule- r742} A pplication - 


M 


for execution, if barred by hmitation—On the day when it purports 
‘to: have been amended, by the Executing, Court. . , *. j 


. | " 
Where it ıs found that the decree holder cannot proceed. against the 


property originally included in the application for execution aid—where 
a! süpplemeritaiy lišt of ‘properties “is ‘filed and accepted" at a time when 
the application for;eiecution has become, barred, the supplementary list 
should be taken as a part of the original application under the provisions 


-of O. a1. R., 17, (3) of the Civil Procedure Code or if a fresh application 


wete atal necessary then tlie subsequent application: furnishing a supple- 
mentry list of properties should be treated-as one’ made in ‘conunuance: of ! 
the application first presented and no case of limitation would arise. 


Gnanendra Kumar Roy Chowdhury `v — Rishendra Kumar Roy 
Chowdhury (1) followed' 


The Full Bench case in Asgar Alı v. Tiatloky Nath Ghose (a) can no 


longer be regarded as laying down good law on this point, in view of the 
amendment of O. 21. R. 17 which was substantially modified after the above 


mentioned Full Bench case 
C.A.V. 


Appeal by the judgment debtor. 

Application for execution. 

The material facts will appear from the judgmen 
Kalipada Sinha for the Appellant. 
Nirmal Chandra Mukherjee for the Respondent. 


The judgment of the Court is as follows : — : 


Renupada Mukherjee, J. :— The only question which 
for decision in this appeal is whether an application for 

* Appeal from Appellate Order No. 91 of 1954 against the order of 
Sri Achinta Kumar Sen Gupta, Subordinate judge, 8th Court of District 
24-Parganas at Alipore’ in Misc. appeal No. 678 of 1953 dated the 31st of 
March, 1954, affirming the order of Sri K. K. Mitra,'Munsiff, end Court 
dated the 14th September, 1953. 


d i 


(1) (918) s? CWN 540. 
(2) (1890) LL.R 17 Cal. 631 (F.B) , 


ee 
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executiqn of a decree had become barred by limitation,.on the Š Civil. 

day when it purports to have been amended by the executing 1955. 





Cóurt.; "The question.has arisen in the following way ;— The Reve 
Nazibarfhessa . 

decfee holders respondents obtained: a decree against appellant. mibi 

. Nazibannessa‘ and some other persons in; Money, Suit, No. 37 of T en 


1943, on, the 27th April, 1945 .and, the , decree was put tO Mahabab Begum 
execution against; two of, the; judgment ,debtors, viz., appellant Renee nt 
Nazibannessa and, one Tulsi, Bibi on the, 10th August, 1945- ‘Mukherjee, J. 
“The decree holder's : prayed for attachment , ànd” sale of some, ° 
properties of: the judgment debtors ,and accordingly- a. sale was. 

held-on the 16th, January, 1946, which was confirmed, on: the. 19th 

February, 11946..and on the latter: date „the execution Case,was,;, 


disposed, of, on full, satisfaction. . ie: aa "wm 


, On the 27th April, 1949, an application, y was made under 
Or. 21. R. go of the Code. of Civil Procedure by appellant, Nazi- 
bannessa for setting aside, the. sale on the usual grounds, of 
material irregularity: and fraud in publishing and conducting | 
the sale and also on some other grounds. . ‘The application was 
allowed on the agth September, 1951. While setting | aside, the 
sale, it was; held by the Coürt which disposed, of the application 
that the _, properties | of . the, judgment ; debtors ' were | 
not clearly or sufficiently Andentifiable , from the , description . 
given. and the Court which set aside the sale allowed the decree 
holder's time till the 25th, September, 1951. for giving a proper 
description | of the properties ,to be, sold. (On, decreeholder’s , 
prayer time was. extendéd ulla lie pth November, 1951., In the 
meantime an ‘appeal was „preferred | ‘bythe decreeholder’s and, 
execution, , proceédings Sere stayed, i in, the, executing ( Court. The 
appeal, was finally dismissed, by the „Appellate, Court and the, 
records were. received, by. the executing , Court ,On, thé sith 
December, 1952. ‘Thereafter time Was taken b by the decree- | 
holder's for furnishing , correct _ schedules. and finally some . 
correct schedules of properties were, ‘Furnished, on the, 16th. 
January, 1953. by the decreeholder's. On. the last mentioned 
date the Court recorded ‘the following order : 


aay or a r'i i 2 e. 


5 .,i'r7 


A Correct “fresh schedule of ; properties furnished. “Let 
this be treated as a part of the execution petition. “Issue 
' writ of attachment a fresh under Or. 21 r. 54 of the Code of 
Civil Procedure fixing 17.2.53 next for return and for 


Civil. 
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: Thereafter jidan debtor Nazibannéssa filed: an‘ objection! 
under' Section’ 47° of the Code of Civil /Procedure on‘ the: vgth ' 
May, 1953”contending':that the submission vof a^ fresh ‘list-'ol ^ 


Mahabab iun properties on the: 16th January, 1953: amóünted to'a filing ‘of ai; 


Renupada ` 
Mugherjee, ‘J. 


new application for execution’ and as -this was filed more than: 
‘three, years ‘after the’ final disposal of the previous application ^ 
on the 19th February: 1946; the execution’ proceedings: must be ' 
regarded as' time barred. [This €óriténtion: was negatived by the -: 
executing: Court-and:an appel “being preferretl-by ‘the judgment” - 
debtor’ thé ‘appeal ‘was ' also 'dismissedé' So judgment debtor: 
Nazibannessa has preferred this Second -Appeal:iin this Court." 


IM. | Sinha’ appearing’ “On Behalf ‘ot He judgmetit debtor - 
appellant. raised" several ‘conténtiotis’ ‘before The) He contended; ’ 
in the first: place, that the: ‘first application’ for execution 'of? the’ 
decree “Was finally disposed’ of on the’ igth: February, 1946: and’ ' 
tat thé'filing.60f a new list '6f properties on the 16th January, ' 
1953 should’ be' régardéd'as. the’starting of a new ‘execution Case 
and not as a continuance. OF thé old’ exécution proceedings.” In^. 
my' jüdgínent; ^ there” is^'nb substance in this: ‘@ontention of ' 
Mr. Sinh. ` While setting aside the sale, on the 14th Septeniber, " 
1951, the" executinig Court’ held that tbe" properties ‘included in ' 
the original”! execution" petinon" ‘ could - not ‘be sufficiently | 
identifed and'so, that CONTE expressly’ gave: time till ‘the igs th - 
September, ' 1951 ‘for’ giving" ca! ‘proper description " of these". 
properties: " Théréaftér" thé date for | giving a proper’ description ' 
of the properties was: extended’ by“ the Exécuting "Court" from ' 
time to time ‘till thé ¥6thl’ ‘Jaituary, 1953" When the new' list’ “Was” 
furnished: by the-décreeholders? In’ the citciimstancéi, it must 
be held’ that no éw Proceedings | were men ón the 16th | 
| January,’ 1058, and it-must be held thai the d proceedings" 
— "Th he’ executing Court apparently treat the inew list’ 

apart’ of” the execution petition” ‘filed on ‘the 10th ,Au igüst, | 
1945 and this meant that the'old application for execution was" 
simply amended. Ihe first contention put forth by Mr. Sinha . 
must therefore fai," "^77 7 i 4 
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My ‘Sinha Gontended | in the next place thai even if it bee  . Civil 


regarded: ‘that the “Old application was ' amended on the 16th 
‘January, ' 1955, the ` amendment was made at'a timé when the 
execution petition itself had" become Baried and so the decreé 
was no longer capable of execütion on account of the bar of 
limitation. In support of this argument, ‘Mr. Sinha relied on a 


Full Bench Case òf this Court, Asgar Ali v. Trotlokya Nath: 


Ghose (1). But Rule 17 of Or. 21 ‘of the Code of Civil- Proce- 
dure which relates ‘ to amendment” of execution ` petitions was 
substantially modified after 'the above Full Bench Case! I may 
reler-only to sub-rule' (2) of rule 17 which was introduced after 
the decision in’ fhe Full Bench Case was given. , That ‘sub-rule 
rufis as follows ril" B | 


EM -l $13 phia "d | t ' ' Vcg 1 vtl 


1 


“Where an application i is amended’ únder thé provisions 
^ of sub-rule (1); it Shall bé deemed to have’ been an appli- 
ation ‘in! aécordance with law alid presented on the date 
“Whien it'was first’ présentéd, ME EM i 


i5 D. n o3, 84a JF, i t ubiad ‘+ ebe” po 


| ad 


a The p alt ‘Bench ‘Cage caf no o longer be regarded as laying 
down good law on “this ' point because after the amendment of 
rule: 17 of the’ ‘Code of Civil Procedure’ by the’ incorporation ol 
sub-rule (3), it must be held that any amendment made in the 
original execution petition will be operative from the date of 
the presentation of the original application. 


The last contention put forth by Mr. Sinha was that under 
the provisions’ of rule 17 of the Code, the Court may remove a 
defect Or make an amendment, which would be more or less 
formal’! in its nature, but it has no’ power to accept. a new list 
ol properties" after the application" for execution has bécome 
time 'barred' becausé tlie" acceptance of such a list would make 
the application for execütion an altogether new one. In support 
of this DIENGGO Mr. Sinha relied upon Gajanand Sha and 
dóthers v! 'Doyänand Thakur (2) In this connection Mr. Sinha 
alsó feferred to Gopal Parsharain’ Nan joshi and others v. 
Damodar Janardan Bhagwat (3), for the purpose of supporting 


(1) (1890) LL.R. 17 Calc. 631 F.B. 
.() [ngas] AIR Pat. 17. : 
"(2) [1948] A.IR. Bom. g53. 





1955. 
east ma, 


abs um 
1 


I 
v. 


Mussamat 
Mahabab Begum 


—— 


Renupada 
Mukherjee, 





f. 


e E ee 
303 à THE CALCUTTA LAW JOURNAL. ) [vor 95 5. e 
Civil. 7 “his ‘contention "hat. the inclusion of, a wrong list of pibperties 
1955. against which the decreeholders cannot proceed at Al must be 
mre : regarded as a material defect. ` Whatever view might have been 
Nazib&nnessa ° 
Bibi taken in the two cases cited above, so far as our High Cour? is 


l P conçerned, ‘the | view - taken in |" Gnanendra Kumar Roy. 
Mahabab Begum Chowdhury, & Ors. v. Rishendra Kumar Roy Chowdhury (1), 
Renufiada must, : prevail. It has been ‘held in that. Case that where if is 
Mukherjee, J. found that the decree holder. cannot proceed against the 
properties otiginally included in the application: for execution 

and where. a ‘supplementary list -of properties is filed and 

accepted | at a time , when the application for, execution has 

become barred, the supplementary list should be taken as a 

part of the original application under the provisions of Or. 21 r. 

17(2) of the Code, or if a fresh application were at all necessary, 

then the ‘subsequent application furnishing a- supplementan 

lis “ol properties should be treated:as one made in continuance 

of the application first presented | and no. Case of limitation 

would arise. Mr. Sinha contended that limitation in such a 

Case would not arise only if the supplementary. list, contains at 

least some of the, properties. of the original list but the Casc 

cited ‘aboye makes no such ‘distinction’ , It would rather appear 

f rom “the facts of that Case that the. supplementary list contained 

properties wholly different from those included in the original 

list. I may mention that in the- present Case rather it has been 

i found by the Courts below that the supplementary list contains 
some of the properties of the old list. Be that, as it may, the 

present Case appears to.be concluded by the decision Gnanendra 

Kumar Roy t Chowdhury v. y. ‘Rishendra Kumar Roy , Chowdhury 

(1), cited above, and following, that Case. 2E hold that the Court 

had’ power. to make. the amendment in question by, treating the 

fresh list as a part of the original application. That being so, 

no question | of limitation arises. 


od 14 ody ! 


| Al the contentions | put ‘forth "by, Mr. Sinha Jail, The 
: appeal is theretore dismissed with. -costs to, the decreeholders 
les ponden ts. ` 
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‘Appeal dismissed, with ‘costs. 


(3 (1918) 32 C.W.N. 540. < 
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Finding” of, fact--Vitiated. by wrong. reading and ‘construction of sale 
ċerlificaic Müsl' bé set “aside ‘os 

Sale 'certificató—If to be-1cgarded -as a document’ of tile. ad inissible 
, under Sec . 13, of "the Indian Evidence, Act. | po wes 

When the finding of the-lowcr Appellate: Cout that the disputed lands 
are not comprised in the, , Plaintiffs. sale certificate, is- vitiated by a wrong 
reading and’ construction of the sale certificate, it "must bé set aside. 

A sale‘ certificate should be' eee n as a- document of xA anu; ought 
not to be lightly regarded. . ro 

Ramabhadra, Naidu v. Kadtrtyasaini Naicker. (1) followed. 

A sale. ceitificate can be admitted in evidence- under Section 13: of the 
Indian Evidence. Act. 'as a transaction by which the right to possession of 
the Plaintiff ot the disputed’ plot was recognised. 

Rant Basanta Kumar: Dasi v. Jnanendra Nath Ghosh (2) reterred to. 

"Appeal by the Plaintiff. 

Ld x We re 

‘Suit for declaration of title, to and confirmation of Khas 

possession of about 6 bighas of land. | 


The material acts will appear, from. the donai VE 


Sitaram Banerjee and. Arun Kum nar „Dutt, (Sr.), for, the 
Appellant. 


șa 
SIRA "E 


J. K. Sen Gupta, Amal ina Nakke e. o Ranai 

Mukherj jec and Nagendra M ohan Saha for the Respondents; 
Haridas Chatterjee for the Dej uty Bow. desk. edid 
"The judgment of" tlie, Court’ was as tollow 
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' Renupada’ Mükher Jes, di: ae The Plains of ‘the trial N 
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Court is the appellant Of this appeal. "He instituted a suit in 
the jid Court of the Munsif of Serampore, for declaration. of his, 


MIR eel fy ve agers r 


* Appeal: foim Appellate! Decied' No: 810 OF 1949 agdínst the decree of” ` 


January, I4. 


Sii B €. Bai Chowdhury, ‘Sub-judge}: 2nd- Courtof-Bt. Hoogly'at/Chinsüra-' ` 


Sri 


. N. , Munsif, .$rd Court, ' Serampore dated the, 5th. September, :1947;. 


e (1) [1932] AIR. (P.C) anal M | 
v (a) [1940] A.IER.: Calc; psg. ^ s! WAR sarah xe Er i cS ea 


in A Non No, 211 of 1947, dated the 4th: April; 1947 : reversing, the }decree. obi' ' 


of a purchase. on the heirs of Bhulu Molla. 
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title ‘to. and confirmation of Khas' posiession, of about 6 pelis ; 
of land described in schedule “Ga” of the plaing. “Whe ', 
allegation of the: plaintiff in brief was that this plot of land , 
along with some other land belonged to one Yar Mahaymad, 
alias, Bhulu Molla, appertaining to liis'joté of Rs. 17-8-o under, 
proforma defendants Nos. 6 to 10 and it was purchased by the 
plaintiff at a rent sale held at the instance of the landhlords 
on'the 13th November; 193%. The’ plaintiff “farther alleged* 
that soon after his purchase he obtained delivery of possession 
of the auction purchased land ‘including the disputed land 
and was in possession -of the same. . But the defendants. Nos.. 1 
and 2 of the trial Court: were: “threatening ` to dispossess him 
from' the" disputed land ón' the stréngth of an alleged purchase 
of the same from the heirs of Bhulu Molla, who were defendants 
Nos. 3. and 4 of the, trial, Court. The plaintiff. Further pleaded 
that the disputed land was wrongly recorded in. C. S. Khatain : 
No. 745 of Mouza Dunkuni as appertaining to another jote ot 
Rs. 9/- of Bhulu' Molla' héld under one Rajani Kanta Banerjee, B 
deceased prédecessór- ot proforma ` defendant No.. 5, of the 
present suit. : 


1 
vts $1 1 toa me A SMT, 


The suit was contested in the trial Court by detendants 
Nos. 1 and » Whose defendé wiis that the land in suit really 
appertained to the jote of Rs. ‘ò Ve of Bhulu Molla and not, Lo 
the jote of Rb. 17: 84 as ‘allegéd by the’ plaintiff’ and that the said 


defendants: were. in ` possession ‘ot the suit land on the Weng), 


Ta 22! Naga ats "Nia : ra ‘fir yo 4 4 wai itla x3 Har la 1 
E 11 an 
The plaintiff's: suit was “substantially” ‘decreed by. the’ trial 
Court but on appeal hat. decree was, reversed by „the s 
Appellate Court and the suit, ‘of the plaingif, vond Snissed.e 3 


the plaintiff has preletred this Second: A ppeal. s sgr a a a0 
“Two” poirits arise for my devérmination, in this, appeal—t 


va d'a, 


€ att 


first’ Point ‘being whether t the disputed” land is covered by jan 
sale, certificate, obtained. by., the.;plaintiff ; appellant .in .Rent 
Execution Case. No. 5771 06 1935" and. secondly: whether the said! ~ 
land» appertains to: the jama of Rs: 17-8-o-0f :Bhulü Molla. ' DC = 


^ (t alt IAE 


shall 'také' ‘up "thésé ‘two’ points one after another, 


ae ae ce rae TN 


Admittedly the suit land has been recorded. in two plots in 


Von. 85] 7 p IHNEN Lie a 305 
e 


;Khagan, No. 745 of Mouza Dunkuni, the numbers of plots Civil. 
* being 318 and 48. "The area of the first plot i is 15 acres and the NE 


1955. 
"area ot the second plot. is 3. 80 acres, the total arca being 2. 33 m d 
i. 1 
acres Or 4 bighas. ü , MM Mondal 
2 TUS v. 
Sk. Kalo 


In order’ LO ascertain: wieder the above .two setilement - MS 
dags, are comprised. in -the sale certificate of ` the plaintif, a Meee T 
Commissioner was appointed for holding a local investigation , 4 
and he was ‘directed to find out whether these. two dags are 
covered by plaintiff's ‘sale certificate. l ‘The Commissioner 
accordingly held a local investigation and prepared a map and 
submitted a report to the Munsif. He located C.S. plots Nos. 78 
and gio and relayed the boundaries of the said plots with 
reference to the sale certificate of the plaintiff and after a 
comparision. of the boundaries, he came to the pce ps that 
the said two ‘plots are covered by plot No. 1- of the sale 
certificate of the plaintiff, The trial, Court ped this finding 
but the lower Appellate. Court rejected | this ‘finding of the 
Commissioner. 


: = 
nu! wit 


n Mr. Guha appearing on behalt `of the - contesting 
respondents, submitted that. the bnding of the first Court of 
appeal on the question . „whether the disputed dags. are covered 
by the plaintiff's sale certificate’ is a finding of fact and so it 
should not be disturbed, din Second Appeal I. would have 
agreed with this. contention if ‘the learned Court of first appeal 
had not seriously misdirected himself. in reading and construing 
‘the sale certificate. lk reading of the sale. certificate would show 
that three. boundaries, | viz. eastern, western and southern 
boundaries have been described by. the use of the Bengali words 
M ifa, ie in full. ‘There is no mention , of the 
Bengali. word "pg regarding _ the northern boundary. 
Instead we, find. that, after the, description, of the eastern 
boundary there. is a Bengali letter g” after which the names 
of three boundary men, have. been mentioned, Both the Com- 
missioner, and the trial Court have come to the conclusion on a 
Construction , of , 'the _ sale. certificate, that this letter “g” 
is nothing but a slip. for the Bengali word 3” indicative. of 
the ‘northern boundary. This slip has been described by the 
Court of first instance as the .“ writer’s devil". The lower 
appellate Court, has not.” accepted, | this ,reading of the sale 
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certificate’ by uie Commissioner and the trial Court’ and Shas 
constrüed the above letter ás a conjunction indicating three “ 


dne boundary wem to the eást of the disputéd land. “After 


persuing the sale certificate carefully, I am unable to'accept this 
reading of the sale certificate by the lower appellate Court. 


E. boundaries of plot No. i of' the salé certificate have’ been 


described in detail. There is absolutely no reason why these 
should be an omission in the description ' of the northern 
eder “Then again, the description of the eastern 
boundary—would show that there was the sali- land of Hiri 
Poral arid Korban Sbeikh. Then occurs tlie" contentious letter 
^q. TERS, PEE 5 PUSH. tus 

| After that letter the names ‘of three présons are mentioned, 
viz., Oul Fakir, Rahim Sk. and Inu Sk.” After the name of Inu 
Sk. there | is-a-státement that alif ‘the’ above mentioned’ three 
persons had sali land. If the letter tag” bad really mearit to be 
‘used as a conjunction, then one would expect! thác: the inention 
of sali land would have béen made not “after” the name of 
Korban Sk. but after the name of Inu Sk. This'is one aspect 
of the matter. Then again, the Commissioner had the 
advantage of ' seeing the position of the disputed land as also 
the ‘Tands’ of thé boundary men in the ‘locale’ He compared 
the boundaries ‘of the: two disputed’ plots with the boundaries 
'of" plot No: 1 of the’ sale certificate after seeing all the - lands | in 
the locality. Thereafter he came to' the conclusion. that the 
disputed" two plots ' are covered" by “plot ' Né. r of the” sale 
‘certificate. ` ‘Such a ‘finding ofthe Commissioner based upon an 
inspection ‘of the’ locality should not Have been set aside By the 


‘lower appellate: Court with the scanty reasons ‘given’ by him. 
‘There’ is also another important. fact’ which has not béen 


properly’ appreciated ‘by th the’ lower ' ‘appelfitte’ Gourd. It was 


admitted in the trial Court ‘that the plaiincitf was in possession 
of the disputed“ ` kind from | the time ' of taking: delivery ‘of 


possession through” Court until’ Be as dispossessed by the 


respondents after their purchasé front’ Heirs of' Bhülu Molla on 
the’ rotli April; 1946.” ‘The: possession of the: plaintif’: is referable 


“only to ‘the sale certificate" amd” such possession lends 4 strong 
support’ to" the:-Case* of ihe: plaiptif that the disputed’ lands are 
' covered! by this- sale- certificate’ ; Fhe: lower ‘appellate’ Court has 


mot appreciated this: aspect P tie Case properly wher it ‘makes 
an observation’ that the possegspon: of the disputed" lard" by’ the 


send 6. 
VoL, EAR HIGH COURT. |. _ ~- 


plaintiff appears to be immaterial. In my judgment, the finding . 
of the lower. appellate Court that the. disputed: lands are not ` 
uer ses in the plaintiff's sale certificate is vitiated by a wrong . 


g, and construction of the sale certificate and so that 
hnding. must. be set aside, and I. agree with the learned Munsif 


‘that the disputed lands: .are , covered by. the plaintiff's sale 


certificate. and the entry in. the. C.S.;Khatian is correct : — 
In.the above connection. Mr. -Guha argued that it is 
permissible ‘to construe the sale certificate. with reference to any 
extraneous, document and im support of ‘that: contention he 
relies on the, Case of Promoto Nath Mazumdar -vs- Nagendra 


Nath Mazumdar (1).. That Case has no bearing on the facts of. 


the present Case. : Here the sale certificate has been read and 
construed by: the trial Court not by reference to any extrinsic 


document.but by. simply. considering. and construing the sale. 
. certificate itself. The first point formulated by me is thus found 


in-favour of.the plaintiff appellant. .. .. >. 


. I now pass on to a consideration of the second: point raised. 
in this appeal, viz., whether the disputed. land appertained to, 


the jote-of "Bhulu.- Molla bearing a rental: of Rs. 17-8-o. 
Mr..Guha appearing on behalf of the respondents contended 
that as the plaintiff is seeking to eject the defendants, he is not 
entitled.to get.a decree merely on the basis of a sale certificate 
which is,. at.best,.a statement of .the landlords who put the 
holding upto sale, but the plaintiff must furnish additional 
materials. :to prove that the landuin question really appertains 
to the-jote of :Rs. 17-8-o. In. this, connection.. Mr. Guha argued 
that the'sale certificate is not even àdmissible: in.evidence being 


^ an admission. of -the landlords only. In, support of: .this 


contention, Mr. Guha ‘cited two cases before. me, ‘one, Joy 
Mangala Devt Misrani .v. ‘A: “J. Shillingford & anr.. (2), 


Ramani Pershad Narain Singh v..Mahahti:Adatya.Gossain (3). . 
After going through these Cases I am of opinion that.they are 


not applicable to the facts of the present. case “because in those 


Cases, the certificate.:purchaser was:the decreeholder himself: 


and, therefore, it was held that the statement made ‘by him in 
the. sale certificate cannot:‘be used as evidence .on his ‘behalf. 
In the. present Case, however, the auction. purchaser was a third 


. party and it is significant that both parties are claiming through 


(1) (1929) 33 CWN 1211. x . 
(2) (915) 28 L.C. 173 ° pote wm 
(3) (1903) IL.R. 31 Cal. 380. : ne Oe 
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Civi. ° ^ Bhbulu/Mola.who was the owner of the ‘two 'jotes;.one begrinw. T 
m a rental of Rs. 17-8-o: under proforma«defendants Nos. 6 £0110 ` 
* another beating: a!-rental-of Rs: 9j. under: proforma’ mage 2 
i sk. Habit No.-5. "When the' jote of Rs. 178-0. was-put.upto sale-and.it.: 


was described that-the disputed land appertains to:.that „jote, : 
Ba Molla did not raise.amy' objection. -~ «v c -u T 
Remipada:. = * Mr; Banerjee on behal£ of the appellant ‘contended that as.» 
Migne J." Bhulu Molla did -not::raise any objection at that.time,.it was 
 nót open to the respondents who are purchasers from the:heirs:, 
of Bhulu Molla to.raise this-objection. now: ;.L think there is » 
P much “substance in:this eontention-and althougH the plaintiff : 
may not strictly invoke the aid:;of estoppel,‘ he.can very. well 
say thht'in'the circumstances: of. the: Casej the.sale certificate'; 
should be regarded as his. evidence-‘of. title and. it «should be) 
made admissible.in evidence. against the contesting respondents. » 
That.a sale certificate should: be ..regarded-.as a 'decument, of 5 
title and-ought not to be lightly. regardedshgs been held..in i 
several Cases; (I«may mention.onlyoone Privy Gouncil:Case on 
this point; Ramabhadra Naidu vi ..Kadiriyasami i Naicker (a J 
The şale-tertificateucan alsq;becadmitted in!- evidence “under. ! 
Section: r$ of: the.Indian Evidenceict/as a transaction by which? 
the right to possession “of: the, plaintiff ofe thididisputedc plot asi! 
appertaining to his jame of. Rs. .17:&0 was -recognised—videithe » 
Case of Rani Basanta: Kumari Dasti. —Jnanendra.: Nash 
Ghosh (33... s Nel i E in. sas. Ipe ngs Mags <2 to d MI 
‘Upon these facts and circumstances, I am. of. opinion: that: 
the title of.the plaintiff has:beem sufficiently established: byi.then 
sale:certificatecoupled; with the: possession of.the.plaintiff of the ' 
disputed: land .from .the date of his. taking delivery of possession . 
through Court and.the contention of Mr. Guha that this title- 
should be proved beyond doubt by the papers of the shexista . 
of the landlords must be: E The appeal must, therefore; 
be.allowed. .: ME rd e etae d) 
In. the- result, s sasa ‘is allowed, the. judgment and! 
dee of .theclower. appellate. . Court „are Chereby: set ane and? 
thosesof the trial Court: restored. à. i'o oS i iun ? 
, ihe appellant: wrll get costs, of: this.'appeal as also cost, bu 
the dose appellate: Court from the contesting respondents.: ' : 
. 1 weave to appeal. under:clause : 16 of the Letters Poit 1S| 
asked for and refused. 


V. 
Sk. Kalo 


R. M. Allowed with costs. 

(1) [1992] A.LR (P C.) 252. MGE NEL. 

(3) [1940] AIR. Cal 539. 2n e. ; ote ONE e) 
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` Before Mr. Justice P. B. ME i j É : 
.  -  MAHABIR CHANDRA GELADA i 
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- ' Calcutia’ Amendment of Order’ IX, Rule 9, uaa. (3) of Cini 
Procedure * Code —Reguiremenis of—Copy of application if to be served 
along with notice of motion —Notics of motion on the’ Original’ Side of High 
Court, what to include—Conflict. between a. vule- on the -Original Side of 
High Court me a SURE. Provision Which to Prevail, 


TA suit appeared on the peremptory st for hearing but. no one 
appeared-on behalf of the plaintiff as the Counsel engagéd" on ‘Kebalf of the 
plaintiff was busy in another court actually cross-examining a Witness! 
The defendant's Counsel was present. So the suit was dismissed with cost 
to the Defendant. Thereupon the plaintiff filed an application for setting 
aside the order of dismissal of the suit, u 

The Counsel for the defendant cues to the Calcutta Amendment 
of Order IX, Rule 9, Sub-rule: (3), of Civil Procedure. Code and argued 
that, only notice ‘of motion and no copy of application having been served 
upon the opposite party,.'the application’ for setting” aside the order of 
dismissal of the’ suit ought. to be dismissed. The Counsel: for thé plaintiff, 
on the other hand, referring to a Rule on the- Original Side. of the High 
Court, contended that only notice of motion need be served upon the 
ópposite party at first and „copy id application. ay De. served later òn 
usual charges, : Dod : 

el " 

H eld that, although it is true that ordinarily only notice of. motion with- 
out the grounds need be served at first upon the opposite, party, yet when 
there is statutory provision enjoining ‘service of copy” of ‘application along 
with notice of motion the rule cannot be allowed to override ‘the statutory 
mandate. eer E | ! is oe z a> SE XE 


.Service.of notice of motion: is.on the: Original Side of High Court 
service of the application „itself within the meaning .of the Calcutta: Amend- 
ment of, Order IX, Rule9, of the Civil Procedure . Code. „The notice of 
motion is not only an intimation that an application will be. made but has 
to set out in the body there of the very specific orders which are sought on 
the application. The requirements of the ‘Calcutta Amendment of. Order 
IX, Rule 9, of. Civil Procedure Code are satisfied even by a, : "concise 


*. *Application for eting aside. the order of dismissal of a Suit 
(No. 1223 BENE du = s = >- 4 t 0M - fs E = iy 
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statement’ “of the application and "service ‘of: a’ full copy of the Shole 


application is not necessary. Notice of motion on the Original Side of High 
Court is a concise statement of the apalicationr within the meaning of the 
Calcutta Amendment of Order TX, Rule 9, of oe Procedure. EN E 


Sub-rule (3):of the Calcutta; Amendnient snij prohibits an order being 
made under the rule unless notice ofthe application with a copy there of 
has been served on the opposite gparty, , and. does not direct the Court to 
dismiss the proceeding. The provision is a penal provision and must be 
strictly . „construed. | Jt means only that the Court. will not make "an: order 
and c do¢a,not mean t that, the Court. will dismiss, the pending ae for 
setting, aside the order of. dismissal. of the. uit. ee es À í 

In the present case the order of. dismissal. was set iss on feum 


i—i! j D T ee 


Api lication by ER Plaintiff a wide s order IX, rule 9, of 


~ 


Py era 


ofa suit. - —-—— Na : 


= 


Th pate nia ficos wiH appear: Bon ilie donent 
~ Amiya Nath Bose for the Applicant. 
K. C. Mukherjee f for the Respondent, 


T The po of the Court was-as follows :— Ede 


qw ` QUARE 


TP P. B. Mpkharii. J.: —This is an- apa Hp set-aside 
an ex: -parte : order:of: dismissal made or the 24th February; 
1955. 'The: application is made by the: plaintiff. The suit 
appeared on the peremptory. list fof. hearing. on the. 24th 
FeBruary, 1955. No one ‘appeared on behalf of the, plaintiff. 
It is now. said in paragraph 1 16 of the petition used in support 
of thé Notice" of Motion andi in explanation of ‘the. none. 


nie SF 


~ 


appearance - that the. learned. Counsel. engaged on bebalf of. 


Iii af 


the, plaintiff was. ‘busy- in, another, Court, actually, cross-examin-. 

ing a witness at the time whén this suit was called on-for- 
hearing,.. The;defendant’s: Counsel, was present: on that-date, 
and: it is: alleged that: he- prayed:for-the- .dismissal-of the suit? 
'Fhe- suit: Was dismissed” with costs to thé defendant and. 
ét ettified’ for’ tw o Counsel 


ns 2 Tp isunfortunste that only o one Counsel’ was ên jaged: ‘for 
he” plaintiff ix this casé : ditholgh the elàim ik this suit is for 


about Rs... 30.000; An, Attorney, who. briefs one; Counsel 
for the hearing of a suit placed on the interlocutory: Court: 


vorles; ° . > HIGH COURT.: 

eo + 4 ° | : 
whieh i is not able to reach suits every day. dn to interlocutory 
applications, takes thereby.a big risk ih” theds.indtress, arid it 
Js necessary for’ this Court to express. TER that:on 
“that ground „alone; of his Counsel: _ being busy elsewhere, it 
cannot , always; accommodate : . Attorneys specially when it is 


a matter which is. certified. as fit for the! oo of. two 
‘Counsels.: vien dern 


pt Pat. 


' The merits of thé case do saneh i 1 "fy vili ‘the’ siiis 
iiie öf the order ‘Of-dismissal bh Certain ' terms an condi. 
HOWS âs t6 costs: FOL thé "fault ^F thé” Counsel,” 1 do not 
thitik it: will be ih c8nsonencé with’ Jüstice” ia’ Eis eRe ‘Case that 
thé plaihitiff'à claim, “should Be défeited? -At die Sarak d ë time; 
failuté 'to-arrárge "fof ‘his edan to ' apik or’ "i ute to 
maké atfahgethent for more “than! Sad Cbulisdl Which: kah 
led to . unnecessary, costs ene cene. by. fhe we 


Be ror MO ORA 


em to n us 19 e ocv i PE 
E EN pete 


Im -7-,^5 0 d 
r.i 


;7 Mr. K. C. Mukherjee- Mentis HER che daferidat- m 
drawh my-atténtion to the: Calcutta cA meridientC gf Ordéi 
IX, -Rule-9:of >the, Civil) Prócedure.iC8de, which Says -in Sub} 
rule;(3): thereofic “IND; order Vshall becamddé udder this'Rüle 
unless notice of the applitation-(with copy thetédf or 'Concisé 
Statement as He case may be) has been served ó the 
opposite party". Now in this c case only | the Notice, of Motion 


SIL 55 
WAS “served on the” Tesp pons IPS. at t firstrand.n not a copy. ‘of the 
Ptition ih support 1 Xéreot. n other w ords, , the, COPY. of the 


i to r. rO ln, 34 acu. UR n 
petition i ih Sup ‘rt of the Notice of o tion was ng served 
Ae tk 33613 - D MD Ope IM. A Man, 

S A: n j inh si SC. 3 lotion w ag. § serye a the 

téspond 14 was, therefore," u irged | by 1. PY M r. “ Mukherjee 

r na^ for s^ tu n^ aor 2 YELL. EULL.- uL POT 

appear ig i I Ead dito dant that. “this applicat jon-must be 

| djettisset d | m Or es a "RI js. E MAREA E ira 
Ei Velit Mss de we. = 


none MrnAniya: Nath Bosé ‘appedting tTór thé faint con 
tends in defencerfirsty thatithié Rulé in terii does Kor Apli. 


Secondly; he’contéfids that: Sud. cliusé NYA) of the Caes 


Amendrflentindikat€s that ithe applicant While pr esih the 
dpplicattonsto the: Court? presents Wi Thatij? dg pit? theft hi 
plain “paper dé there ate “opposite partes?” Has hat BEovi 
sión he dedutes thit^ TE: ls “the Obligation’ SF th GbE? 
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serve the copi s ‘of -what are called “application? rin der : 


Order IX, Rule O. This argument does not-lielp: Mr: Bose's 

client: because; l though: no copy was'served by the Cagirt in, 
this case .on the respondent; yet Mr Bose’s client did not 
fulfil the: primary obligation of supplying copies to the Court 
for:such-service: . Thirdly, Mr. Bose contends that under the 


Rule on the Original Side of this Court only Nótice of 


Motion need be served: at first and copies later on on "usual 
Charges. To that the answer is that while it is true .that 


~ DT 


ordinarily Notice of. “Motion need alone be served without 


the, grounds at ‘first, “nevertheless „where there is. statutory 


fia. 


provisions enjoining service along with.the notice of the 
application. ‘copies , of the- application itself, then Lthink the 
Rules cannot. be, allowed to override such statutory | mandate. 


'-"Thén it was Ganden by Mr. Bosé that Order IX, ‘Rule 
9 cannot prevail over the Rules of this’ ‘Court. “I have no 
Hasitation,.in irejécting, this:argument also‘on.the ground that 
there is noc conflict on: this‘particular point between Order 
IX, - Rule, 9 and- the: Rules;:of..this Gourt;rbecause?]: am. of 
opinion’, that in, this.case: the Notice. of Motionicouldééasily 
have.,beén served -with iacopy.:of.’ the petition=in support 
thereof. hia, "E mead neo Pali (S259. EC i- = e e 


. ON “4 


i While Mi. Boses” argiimenits ‘are-n ‘not “of very, “great 
aésistance ‘to help Bite lient, ithe. i plaintif ; in „fals pue, "there 
ate Certain óthef "Considera tions "which in my judgment, 


334" { yt 510 MI? HE 


shduld prevail’ The ‘frst, of stich considerati ohs 
is'r equired tó be served i ls «à "CODY. ‘of the application’ au Now, 
an ' "ügplicasi" faa A y “be treatéd as. the Notice of “Motion 
itself- There Ys ji 33 pia “for à Notice of: Motion in 


Scu. e 


Ordinary Civil Courts to which this provision is normally 
attracted... Under the Civil Rules.-and orders an- application 


tidak 


in, the Civil! Court. is made, by. presentation. of a petition 
Sing, sf the. prayer pat the- end: thereof:.<-Noj Notice-of 


af 3 “ee 


Motion, as. “understood - and, provided. for--by. thé- Rules iof 


Ori deal, Bids o of this. High J Court requires:to,: be takeniout 
in, su n h, cases. sihough provision is there for Notice of suck 


po) d IN 


be .givegito je: opposite parties, On the ` 


f e "(n wW 
voisos, PET - . ' ^ HIGH COURT. 
$7 < l : 
. Orffing Side of this Court an ‘application is made on à 
. Notice of Motion. The Notice ‘of Motion is itself “the 
eppliestion. - What is-stated at. the! foot of the! Notice of 


Motion is only the "grounds" which -are uséd in support of 


that application which is normally; 8 petition or an affidavit | 


but that- petition or affidavit is not the application itself as i£ is 
in the case of other Civil Courts. no 


; Therefore service “Ge the Notice of Motion i is on the 
Original Side of this Court service of the application itself 
within the meaning of the Calcutta Amendment of Order IX, 
Rule 9 of the. Code: This Notice of Motion is not in general 
terms only. an intimation that, an . application, will be .made 
but has to set out in the body thereof the very specific orders 
which are sought on, the. application., In fact. the Notice of 
Motion. is itself a summary of the relief wanted on the appli- 
cation; It must. be-emphasied that the-requirements of the 
bya concise. statement" rand a erie of a- All cape of the 
. whole application,is not necessary. L;haye no-.hesitation.in 
holding. that a Notice of, Motion- on, the Original; Side of this 
High -Court is such a concise: statement of the ‘application 
within the, meaning- of the. Calcutta., Amendment of Order 


4 = = 


IX, Rulej9 ofthe Civil Procedure Code. pneu e eee 


ziri? Apart fom “that: reason, "the Slc reson ^ is” that 
sub-rulé' 3 ofthe" Calcutta ‘Aimeridment oily prohibits an 
ordér being” made" under tht Rule unless" ‘notice ‘of ‘ the 
application’ with a copy, thereof, “had T been séived” “on the 
opposite. ‘patty. ` What ` therefore"the Court” is ‘prevented ` ‘is 
from making. an otet" “unless the Conditio therè of' a 
of the: copy óf the? ‘application ’ ‘itself must "Be dismissed. 

only means! ‘that thé Court- will hot “make” ám order E 
copy of the application has been servéd 4 on the respondent? 
In this connection, one might-recall the provisions in Para- 
materiá sitk “as 'aré?contüined “in! Sec; 214- 6f the Indian 
Suctessi6n Act where it -is “stated that ‘ho decree ‘shall be 
madé by ‘a Court uüless'céftáin conditions are satisfied'and 
the Coürtià &üch casés dèn ot dismiss'thé ^ proce céedings 
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but does 1 not make-the.decree until the condition. is satified. *. 
Mr. Mukherjee, appearing. for: the, ‘defendant argues tbatin , 
those, cases.the suit; is “pending. and, therefore the spit- or 
proceeding. i ig- kept’ pending, while the. condition is required 
to þer “satisfied but | here he contends. that. the application is 
already, there. ang: as. the application has not. satisfied the 
Cond Gom laid down by Sub-rule ( (3) of. the Calcutta Amend- 
ment, it should be dismissed straight away. lam unable to 


ücéept this- ilmeár fof maty féasons but the “first and 


LAW.-JOURNAL 


e 08v 


THE CALCUETA, 


Jonas Teaco d$ tiácchére algo~ thé ‘Cauitt ádjoutüs: thé 


applica tion ahd’ keeps* it pending and | d6és, nőt Hake “aby 
order thérecii uritil its ‘copy’ has Beér érved 6h the réspondént: 


: Thi? sécond' réason is that this" is- a Penat Provision: which 


mist: bé"strictlj < con&truéd! ^ Therefofé, if thé “stäfi &itoty 
tiiandate i is- that no órdef- shall bé mada; then‘it ‘will be "strétly 
followed-aiid "i£ means s only thát the Court will not- maké' an 
ótdér utitil the éotidition: ds satisfiéd. Iewilbnót read more 
into it ‘and -disntiéséd the- pending application. Ie- copa 
with the object of. the Galéutta Adnendínent which is that dh an. 
Order of dismissatéhould othe set aside without giving 


- fih Sppottulity:toC thertespondent ‘Who Bis ácqüifed-d'right 


opberéftcbysueh otder of dismissal “and such? fuif oppor: 
tanity ` ‘Can iSónly: be given’ "by not ier ely “issistitig on:theé 
notice of such applic&tion *but?also by insisting Service on 


him of a Fey: av nmary;, of the application, itself... In this. 
Rem fep oint f. Mr, Mukherjee is.of- course, worse, than 
techinjcal. bei he, hag, oo polv. received since, the: copies 
ofthe, petiti on in suppo rt 3of the, Notice. of; ‘Motion but his 
client has ‘actually. answered dt. QD, affidavit a and which affidavit 
he.is using and relying Qn... The -gondien herek. de | 


—-— 


dows in the Caleutta, Amendment. of Order, INA Rule 9 to-day 
remaip satisfied before veda et Court, car can and 


should ma ike an, grde, porc eae AsO TÍeng E ne 


ma D &nobeb caged: USLA agani sso wapcornoy CPC cf 
..;But «he vorder: setting aside the order: of dismissal in, this 
——— conditions. > AN cant. . 
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+ Febfuary 1955 for his-hon-dppearahce. Payment of such Cıvıl 
* costs I feel, should -bë made a. condition: precedent in this ines 
` case. For the time being, I assess such,costs to be Rs. 1500/- M dns 


*becadfe the defendant bad come with ali his witness and had Mahabir Chandra 
engaged his-Counsel- Who - Appeared ' in Court/arid the defen- mE 
dant incurred heavy costs. "This assessed cost include both Sobaalal Boid. 
~Ne. the costs of this application as well asthe costs of the suit 


x 





P. B. Mukharjs, J. 
thrown away and I direct that this be paid by the applicant's " 4 Ws 


Solicitor. to thé resporidetie S Solicitor by the 19th"A pril, 1955. 
and subjèct t to further. orders of Court. , I vil hoseic make 

i this assesment OFf costs:at, Rs. 1500)+ Subject. to,taxation, .. The 
respondent's Solicitor. will have ; his, bill; of, costs , for the 
application and for the costs ofthe suit owe, away, taxed 
ánd:the applicant's Solicitor will also -pay. for the costs of 
such taxation. There will be' mu utudl! | undettdking äs: between’ 
Solicitors : 50 "that if thé táxéd. cóste di are more than. Rs. 1500/- - | 
the applicant” 8 | Solicitor will. make good the. extra amount and 
if.they be less the. respondent’ s Solicitors will refund. the 
excess. In case. this: ‘condition is satisfied, I n) aside the. ex. | 
parte Ozder of: dismissal: of the 24th. Eebruary 1955 and. 
direct the suit to appear at-the top of the propective list from: 
25th April, 1955 and direct the'suit tò appear at the - ‘top of 
the prospective | list from, 25th April, 1955 With. liberty’ to the 
parties to mention to lave a date fixed for its disposal. | In s 
default of making this payment, this. application will stand 
dismissed with | costs. aa 


~ p ~ 


A 


~ 


G. Poddar : Solicitor 1 for the Applicant, | 
r i ii jee eS Co! :  Solicitois fot thë Réspondent. 
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Apblication disposed of on, terms. 
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ho PURPN CHANDRA CHANDRA® * -= e 
; ak LIED nid Tons ds" 
“West, Bengal Pini d Rent Control Act of i 1950, Sec. 14 (4 )~-Order 
striking od. defence, if appealable—. 1f the Order can be. interfered with 
Under Art. 227 of the Conistitution, if no appeal prefaréd—Cl. (f) and CI. 
( d ) ‘of the proviso to Sec. '12 (1) of West Bengal Premises Rent Control Act 
of 1950—Cl. (o) of ~ Sec. 108 of the Transfer of Property Act: 
- ' Afi ordéf under’ Section 14 (4) “of West "Bengal Premisés Rent Control 
Act^of 1950 directed:!the tenant‘defendant tò put'in arréars. The. arrears 
not having been putin,, as directed by the order, the defence was struck 
off.- An appeal lies against, an Order striking out defence. If no appeal i is 
preferred, the order becomes find and can no longer be questioned, The 
order cannot be interfezred with by High Court in exercise of is special 
Jérisdiction Ünder Article 227 of the Constitution of India. 


' Where thefé has been no máterial deterioration: of the ;icondition of the 
premises ` ‘owing to tenant’s’ acts of wasts or negtigence, the case does n 
come Within Clause (f) of the premises to’ Section 12 (3) of West is: 
Premises:Rent:Control Act,of 1950. Where, however, the tenant by pulling 
down a door has done „an act contrary. to the provision of Clause (0) of 
Section 108 | of the Transfer, of Property Act, the case comes within Clausc 
(d) of the proviso of Section 120) S West Bengal Premises Rent Control 
Act of 1950.- ki i à . men EE. 


| " * A plication for devidion by the tenant Defendant Under 
Section 115 of Code of Civil procedure and’ Art’ 227 ‘of ‘the 


Constitution of India. : | 
The material. ae ‘will appear from the fadgment.. 
Provat Kumar Sen Gupta and Somendra Nath ‘Mukherjee 
for the Petitioner. 
A, K. Sircar and Biswa Nath Dhar for the Opposite 
Party. . ju. 
gemi Revision No. [116 of 1952 against the Spécial Bench Appeal 
No. 2540 of 1951 of Court of the Judge, Court of Small Causes Calcutta and 


Order dated 4.3.52 arising out of ejectment Suit No. 293 of 1951 of the 
Judge 2nd Bench Court of Small Causes, Calcutta & Order dated 17. 11. 51. 


E - 2 


A 
4 


e 


vd. 95 » | ** , HIGH COURT 
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g The Judgment of thé court was as follows :— 


: 1 

K. C. Das Gupta. J. :— Two points were raised in this 
Rulge The first is that the learned judge acted wrongly in 
passing an order under Section 14 (4) of the West Bengal 
Premises Rent Control Act of 1950. The Second point 
urged is that in any case the Court of Appeal was wrong in 
" making the decree. 


It appears that the Order under Section 14 (4) directing 
the defendant to put in arrears was passed on 21st May 1951 
and the deposit not having been made ultimately the defence 
was struck off by the end of 1951. The suit was taken up 
thereafter for exparte hearing and was dismissed by the 
leaned judge on the finding that there had been no proper 
service of the notice. Onthe appeal bythe plaintiff it was 
decided by the Court of appeal on contest that the notice 
' had been properly served and that the ground of waste and 
deterioration of the dismised premises had been made out. 


As regards the first point it is important to notice that. 


an appeallay against the order striking out the defence. No 
appeal having been preferred that order has become final and 
cannot any longer be questioned we were asked to exercise 
our special jurisdiction under Article 227 of the constitution 
of India and to interfere with the order at this stage. In our 
judgment that would be an abuse of jurisdiction Special 
jurisdiction which this Court has under Article 227 is to be 
used to remeady defects of jurisdiction when no other 
remedy is possible in law. In this case the defendant had 
his remedy. He did not choose to take recorse to that 
remedy. It will be abused if we areto help him by acting 


under Act 227 of the Constitution. The first point therefore. 


fails. 


As regards the second point the learned Advocate tried 
to convince us that the judges in the court of appeal came toa 
wrong finding às regards the service of notice. In our judg- 
. ment there was evidence which the Court could and did 
consider and it will not be right for this court to investigate 
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the sufficiency:of:the evidence-as df'it was'a*Court. of appeal. 
There is no justification for saying that because of the finding 
on the evidence that there was.proper service there-has 3 been 
material failure of- justice. 


~ 


Lastly‘it was argued: that, “as there "s'ho finding “by thé 
court of appeal that there'had been material deterioration ‘or 
the condition of the premises owing to the acts of waste and 
negligence which according to the court had been established, 
the case did not come within Cl. (f) of the proviso to section 


. 12 (1) of the West Bengal Premises Rent Cohtrol Act .1950 


and consequently the decree for recovery ‘of possession 
should not have been made; Mr. Sircar appearing for. the 
Opposite party has contended that in any case it is clear that 
the case comes within Cl. (d) of the proviso as the tenant by 
pulling down the door has done an Act contrary to the 
provision’ of Cl. (o) of Section 108 of the Transfer of Pro- 
perty Act. l I 


The Rule i is accordingly discharged with costs. 
: Rule discharged 
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